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FEDERAL PRACTICE 


Reviews and Comments by Users of the Work 


"| have no doubt | will find its quality as high throughout the volumes as it was in the 
particular annotation of which | have just made use." 


Judge WILLIAM DENMAN, U. S. Circuit Court of Appeals, 
San Francisco, California. 


"| have a very high regard for Mr. Ohlinger's work and recommended the purchase of 
it to our library.” 
Professor GEORGE J. THOMPSON, Cornell Law School, 
Ithaca, New York. 


"If the other volumes are as well done in text and annotations and forms as Volume |, 
the set should sui: the most exacting lawyer.” 


BANNON & BANNON, Attorneys at Law, 
Portsmouth, Ohio. 


"| have no hesitancy in saying that this volume is very far ahead of anything | have yet 
seen dealing with these new Rules. A guide suzh as your work establishes can not fail to be 
of inestimable value." 

N. S. BROWN, General Counsel, Wabash Railroad Company, 
St. Louis, Missouri. 


"It is apparent from the manner in which these two volumes [| and 3] are gotten up 
that the work has real thoroughness. The arrangement of the material, with especial reference 
to the Rules, is quite satisfactory to the general practitioner.” 

Review, UNIVERSITY OF CINCINNATI LAW REVIEW, 
May, 1939. 


"In company with several other attorneys | have gone over your work very carefully and 
| am happy to advise you that the work is even better than represented by your salesman.’ 


GORDON ARMITAGE, Attorney at Law, 
Searcy, Arkansas. 


"The historical aspect of the Rules is dealt with in an excellent way. The rules and the 
forms have cross-references that make the work very useful." 


JOHN A. CHAMBLISS, Attorney at Law, 
Chattanooga, Tennessee. 


“His [Mr. Ohlinger's] practical experience as an active practitioner in the Federal Courts 
for over twenty-five years qualifies him to write discriminatingly on the subject.” 


Review, DETROIT LEGAL NEWS, 
September, 1939. 
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OU can profit by a com- 
plete knowledge of the 
advantages of organizing cor- 
porations under the Delaware 
Law, and the efficient services 
offered by Corporation Service 
Company. 
The four valuable descrip- 
tive booklets shown above are 


Delaware Trust Building 


Perms Fer Organizing 
Corperatious 


DIGEST 


Corporation Service Company 


@, 


| Of Value to 


yours for the asking. Tear 
out this ad — checking the 
booklets you desire, and mail 
to Corporation Service Com- 
pany, Delaware Trust Build- 
ing, Wilmington, Dela- 
The booklets 
will be sent to you 

by return mail. 


ware. 


Wilmington, Delaware 


O 


“PROFITS TO 
YOU — Using Cor- 
poration Service Com- 
pany for organizing 
Corporations in Dela- 
ware.” 


2. 


‘Digest of Delaware 
Corporation Law.” 


“Stock without Par 
Value Under Dela- 


ware Corporation Law.” 


“Forms for Organ- 
izing Delaware Cor- 
porations.” 


CHECK BOOKLETS DESIRED 
NO OBLIGATION 


Published Monthly | At Bar Association at 
Entered as second class matter pe 25, 1920, at the Post Ofhce at Chicago, 
rice: Per Copy. 25c; Per Year, 88; To Members, $1.50: To Students 


lil., 


1140 North Dearborn Street, Chicago, 
under the Act of Aug. 24, 


in 


Illinois 
1913. 


Law Schools, $1.50 
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Out of the whirlwind of state requirements exacted nowadays trom a corpora 
tion doing business outside the state of its organization—taxes to be paid, es 
reports to be filed, statutory agents and offices to be registered—out of the con 
fusion of it all the Corporation Trust system brings to the corporation’s lawyer 
a firm, sure mastery—enables him to keep every single detail at his finger tips 
or at the finger tips of the individual or department he may designate for it in 
his client’s office—reduces it to a matter of one thing at a time and that one 
thing simple 
You have a client corporation already qualified in 
one or more states? You have one about to be 
qualified? Write or "phone our nearest office and : 
see what a bringer of peace the Corporation Trust tha 
system will be for you. It is a service for only the i 


lawyer. 


THE CORPORATION TRUST COMPANY g 
6: T GORPORATION SYSTEM 
CIC 


SYSTEM 
AND ASSOCIATED COMPANIES 


Albany. N. Y.. 158 State Street Kansas City. 926 Grand Avenue tna 
Atlanta. 57 Forsyth St.. N. W Los Angeles, 510 S. Spring St 
Baltimore. Md.. 10 Light Street Minneapolis. 409 Second Ave. S rit 
Boston, 10 Post Office Square New York. N. Y.. 120 Broadway 
Buffalo. N. Y.. 295 Main Street Philadelphia. 123 S. Broad St a 
Chicago. 208 South La Salle St Pittsburgh. 535 Smithfield St 
Cincinnati. 441 Vine Street Portland, Me., 57 Exchange St ! 
Cleveland, 925 Euclid Avenue San Francisco,220Montgom’'ySt neal 
Dallas, Tez.. 1309 Main Street Seattle. 821 Second Avenue ut 
Detroit. 719 Griswold Street St. Louis. Mo.. 415 Pine Street } 
Dover. Del.. 30 Dover Green Washington, 1329 E St.. N. W re 
Jersey City. 15 Exchange Place Wilmington. 100 West 10th St. ° Fs 
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on Court Bonds out the United States, there is a 
U.S. F. & G. agent—equipped with the 
—Everywhere 4 ha 


necessary powers to give you immedi- | 


ate service on fiduciary bonds and on 
bonds required to guarantee compli- 
ance with decrees of the court. You are 


invited to make full use of this service. tie 


Originators of the Slogan G. 


Consult your Agent or 


UNITED STATES FIDELITY & GUARANTY COMPANY 


Kroker as you would your 

Jocter or Lawyer’ t¢ 
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Washington Letter 


Havana Conference 
HE recent centering of Washing 
ton’s attention in another « ipital, 
at of the Republic of 


nteresting facets. An attempt to vic 
ose events in the perspective ot the 


legal profession is interesting and de- 


rable. 


[he specific provisions of the Con- 
ention, worked out among representa- 
ves of the twenty-one Western 
lemisphere Republics, constitute the 
ire bones of the story Focused at 


at week of conference were the past 
nd the future \s for the past there 
is the four and one-half centuries of 
new world’s effort to de velop inter- 
national relations on a more livable 
isis than the old world had done in 
ts many centuries; and, as to the 
future, there might he seen diverging 
ill the prospects which one may care 

visualize of nations (nations which 
vere without a great deal of blood- 
vritten history among themselves) tak- 
ng a new cooperative step in an effort 
to live by law rather than by 


ge. 


brigand- 


In a world where individuals have 
sc imperfectly learned to live by law, 
‘an we expect nations to do so with 
perfection? But, can we wait further 
to develop international law until we 
have perfect material to work with? 
\Vhen the business of living becomes 
necessarily hard for entire nations on 
his hemisphere, will there arise lead- 
ers, wholly predatory, who make a peo- 
ple act as though they were as much 
like as cattle? If so, will other neigh- 
bor nations, with more potential abili- 
ties, sleep while these things are going 


i 


Assuming that nations, as well as 
ndividuals, in the far ranges of his- 


tory, are very much the is there 


ighborlir ess 


invthing other than good-n 


which may be injected into our west- 
rn international relationships which 
will assure peace and justice? Is in- 


ternational justice base exactly the 


ime principles as justice between in- 
dividuals? Specifica 


possessions, should property rights and 


is to national 


territorial boundaries be based on the 
present status quo? If not, is there 
a better feasible basis? Is it practicable 


to attempt to make every nation self 
sufficient as to possession of raw mate- 
rials? If so, is it possible to keep 
such a balance, equitably, throughout 
tuture developments of science and in 
dustry ? 

Or, if we assume that all idealism 
among nations is gone, and present 
force is the only thing which commands 
respect internationally what is the an- 
swer? Is the nation of good intent, 
but which believes in self preservation, 
any better than the worst? Dare it try 
to be any better ? 

The nub of this Conference of Na- 
tions and the resultant Act of Havana 
is that they have devised a system 
whereby the American Republics, by 
previous understanding, may try to be 
better than the worst; that is, they may 
act either together or separately to pro- 
tect their interests, and the interests of 
their neighbors, from a foreign aggres- 
sor, without suspicion of each other and 
without themselves becoming predatory. 
Chere are two principal elements by 
which this is accomplished. 

The first is the appointment of a 
temporary inter-American committee to 
assume administration of European 
possessions in this Hemisphere, which 
otherwise might be taken over by Hit- 
ler. This committee is to be appointed 
promptly and may act at once. It will 
have a member from each of the five 
nations principally interested in affairs 
in the Caribbean Sea, they being Cuba, 
Brazil, Colombia, Venezuela, and the 
United States. While this temporary 
committee is filling the emergency need, 

convention, if ratified by two-thirds 
of the twenty-one republics, would 
create a permanent inter-American com 

ission on territorial administration 

The second principal element is a 
recognition that, in case of necessity 
for the taking of immediate steps, any 
one of the American republics may act 
either singly or cooperating with others, 


“in any manner required in its own 
defense or in the defense of the conti- 
nent.” In the taking of prompt action, 


either by one nation individually, or by 
the committee as mentioned above, it 
is understood that the United States 
would supply the necessary military 
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force. If it were a committee action, 
the force would be under the general 
control of the delegates of the five re 
publics mentioned. The other fom 
members of the temporary inter-Ameri 
can committee might send token mili 
tary units to show their purpose « 
cooperating. 


Economic Factors for Defense 


\ start toward preventing subversive 
domination of South American trade by 
Hitler’s Europe was made by the $500, 
000,000 assigned to the Export-Import 
Bank for buying surplus raw materials 
produced in the southern republics. 

There was adopted a resolution that 
the several republics should “take thx 
necessary measures to eradicate from 
the Americas the spread of doctrines 
that tend to place in jeopardy the com 
mon inter-American ideal.” 

The conference recommended that 
each government suppress all subver 
sive activities and expel foreign diplo- 
matic or consular agents violating rules 
against political activity. 

It also was urged by resolution that 
the American nations each effectivel) 
prohibit “every political activity by for 
eign individuals, associations, groups 01 
political parties, no matter what form 
they use to disguise or cloak such ac 
tivity. 


To Codify Nationality Laws 


One very salutary bill which ha 
good prospects of early enactment is 
that “To revise and codify the nation- 
ality laws of the United States into a 
comprehensive nationality code.” This 
is H, R. 9980 and upon it there has 
heen made Report No. 2396 by the 
Committee on Immigration and Nat 
uralization of the House. 

The measure is being urged strongl) 
jor passage at this time by the Ameri- 
can Bar Association’s Committee on 
Revision and Codification of United 
States Nationality and Immigration 
laws, this being one of the Committees 
of the International and Comparative 
Law Section. The committee chairman, 
I’, Regis Noel, of Washington, D. C., 
has pointed out that this codification 
of the 147 statutes on nationality can 
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be most valuable both to the (Govern- 


ment and to the private practitioner 11 
handling the many expected to 


cases 


result from aliens contesting deporta 
tion, following the registration of aliens 
beginning August 27, 1940. 

Another situation in which the sim 


plified code will be especially useful is 
in respect to the thousands of 
now in Europe 
States citizenship, having suddenly de- 
cided they would like to return here 
tor permanent Noel 
has indicated that the code would put 


persons 


who claim United 


residence. Mr 


teeth in our nationality statutes and 
would virtually stop the entry of aliens 
by illegal means. He stated that “a 


steady stream of undesirable aliens are 
the 
particu 


continually entering illegally 
along the Atlantic 
larly New York and as far 
Baltimore.” 

In reporting this bill, Representative 
Rees, of Kansas, referred to 
mittee’s effort to conform to 
quirement of the Constitution that rules 
of naturalization be Art, $. 
Sec. 8, cl. 4): and of desire, by 


ports 
seaboard, 
south as 


the com- 


the re- 


uniform 
the 


this Act. to “facilitate the naturaliza 
tion of worthy candidates, and. at the 
same time, protect the United States 
against adding to its hodv of citizens 


persons who would be a potential lia 


bility rather than an asset.” There are 
a number of reforms which the immi 
gration and naturalization laws need 
but which it has been decided to foreg: 


at this time in the interest of 


a simplified code more promptly One 
of these which the Bar Association's 
committee is virtually agreed upon as 
desirable for some future time would 


establish a joint Justice-War-State de 
partmental committee to act as an ap 
pellate tribunal on passport and 
decisions of the State Department 


visa 


Intervention by States, in Certain 
Cases 


idded to th 
226a 


A new section mav be 
Judicial Code, to be known as No 


which would permit intervention by 
States in certain pending cases The 
proposed amendment provides that 


whenever the exercise of power by 
the United States, or the validity of 
such power 
court, and a determination of the 
tion would 


exercise by a state of anv gove 


is questioned mn tederal 
ques 
involve a conflict with the 
rnmental 
power asserted or used by the state, the 
Court would that fact to the 
Attorney General of the state. If the 
state 
come a party to the suit with the right 


certity 


chose to intervene, it would be 
to present evidence, to make arguments, 
and to have all the rights and liabilities 
of a party. The bill to accomplish 
this, H. R. 7737, was introduced by 
Representative Satterfield, of Virginia. 


AME 
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\fter passing both houses of Congress 
it received the Presi- 
but early in August 
over the veto 


irlier in the vear 
dent's veto in June; 


e House passed it 


Registration of Aliens 


The machinery set up at the post 
throughout the nation, for ac- 
complishing the purposes of the Alien 
Registration Act of 1940, began func- 
August 27 and will be operating 
until December 26; but it is hoped the 
bulk of 


hefore 


meces 


tioning 


he accomplished 
the 
busy holiday season in the latter part 


the job may 


December 1, because of 
The registration of anv 
individual is a matter which likely 
not be rushed through in a few minutes, 
unless he has prepared the information 
order to 


December. 
can- 


avoid 
that 
each person concerned should attend to 
this duty at the earliest possible time. 


in advance; hence, in 


hardships, it is really necessary 


Specimen forms, for the convenience 
of the alien in assembling the required 
information, are available at the 
post not the final 
registration forms, although the ques 
tions to be answered are identical. The 
official questionnaires will be supple 
mented by fingerprints and_ personal 
descriptions. The work of 
the registration will be done at about 
7,500 local post offices. This includes 
ill first and second class offices and any 


now 


offices Thev are 


overseeing 


situated in county 
seats even though thev do not have such 


classification. 


ther post offices 


The term “alien,” for 
includes, 
foreign-born man, woman, and child in 
the United States and 
who has not been naturalized. Persons 
with first citizenship papers must 
register. There is no fee whatever at- 
tached to the registration; it is 
lutely free. Posters on display through 
ut the country explain the registration 

Italian, Spanish. French, German 
Vorwegian, Swedish, Russian, Yiddish, 


registration 


purposes, generally, every 


its possessions 


abso 


\ 


Slovak, Czech, Polish and Hungarian 
Commissioner of the Work Projects 
\dministration, Col. F. C. Harrington 


is announced that the teachers ot 
\\V. P. A. adult educational classes will 
assist aliens in filling out the forms 
He added that, while “there are, of 
urse, no aliens on W. P. A. rolls, the 


iture of certain of our community 
service projects is such that we reach 
i great non-citizens.” 

\n estimate based on the 1930 census 

that there are in the United States 
ipproximately 3,500,000 aliens. Special 
rovision will be made for aliens con 
their hospitals and 
her institutions because of sickness 
infirmity. Registration workers will 
on these people where notice is 
given that this is necessary. 


many 


fined to homes or 
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Wire Tapping May Come Back 


written House ha 


As this is the 
passed and there has been referred t 
Interstat 


the Senate Committee or 
Commerce the bill, H. J. Res. 571, “t 
authorize the Federal Bureau of Ir 


vestigation of the 
tice to conduct 
interests of 


Department of Jus 
investigations in t 
national defense, and f 
that purpose to permit wire 


certain 


tapping 
cases.” Such 
would be subject to the 
\ttorney and 
ascertain the facts, to 
trate interference with national 
by means of sabotage. 


investigatior 
direction of th 
General would he t¢ 
prevent and frus 
detens« 
treason, seditiou 
conspiracy, espionage, and so torth 

It is provided that section 605 of the 
Communications Act of 1934 
has been construed as barring evidencs 
obtained by wire tapping 
apply to investigations authorized under 
this bill. This provision could be used 
where the At 
torney General finds probable cause t 
believe that 


whicl 


would not 


however, only in cases 


any of the above offense 
have been or are about to be committed 


and then only with certain limitations 


Errata 


In the review of the Minersvill 
School District case (July number, 1 
578) the following excerpt from Mt 
Justice FRANKFURTER'S opinion wa 


through some inexplicable error, shifted 
to the review of the dissenting opinion 
and thus attributed to Mr 
STONE: 
“That the flag-salute is an allow 
able portion of a school program fot 


Justict 


those who do not invoke con 


cientious 


scruples is surely not debatable. But 
tor us to insist that, though the cere 
mony may be required, exceptional 


immunity must be given to dissidents 


is to maintain that there is no bas 
for a legislative judgment that sucl 
an exemption might introduce ele 
ments of difficulty into the school di 
cipline, might cast doubts in the mind 
of the other children which would 


themselves weaken the effect of the 
exercise. 

“The preciousness of the family re 
lation, the authority and independence 
which give dignity to parenthood, it 


11 


deed the 


enjoyment of all freedo 
presuppose the kind of ordered societ 
which is summarized by our flag. A 
society which is dedicated to the pres 
ervation of these ultimate values o 


civilization may in self-protection util 
incul 
cating those almost unconscious feel 
ings which bind men together in a 
comprehending loyalty, whatever may 
be their lesser differences and difficul- 
ties.” 


ize the educational process for 
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THE SIGNIFICANCE OF THE HAVANA MEETING 
FOR THE AMERICAN REPUBLICS 


S. Rowe 


Director General, Pan American Union 


By Dr. L. 
Dr. Rowe has been Director of the Pan American Union 
smce 1920. He was Assistant Secretary of the Treasury dur- 


mg the Great War. From 1904 to 1917 he was head of the 
Department of Political Science of the University of Pennsyl- 
vania. Dr. Rowe has long been a prominent member of the 
Imerican Bar Association. The following article was written 


him especially for the JouRNAL. 


HE meeting of the Ministers of Foreign Affairs 

of the American Republics which assembled at 

Havana on July 21st of this year marks an im- 
portant step forward in the development of unity of 
policy and unity of action of the republics of the West- 
ern Hemisphere. These “consultations” had _ their 
origin in a “Convention for the Maintenance of Peace” 
signed at the Buenos Aires Conference of 1936. The 
intention was to provide the machinery for immediate 
consultation of the directing heads of the foreign policy 
of the American Republics when any emergency situa- 
tion arose affecting the peace and security of the Ameri- 
can Continent. 

The outbreak of the European War gave rise to the 
first meeting of the Ministers of Foreign Affairs held 
at Panama City in September 1939. At this meeting 
important conclusions were reached especially in rela- 
tion to the maintenance of the neutral rights of the 
American Republics. A permanent committee of ex- 
perts to deal with every phase of neutrality was 
established and has been in session at Rio de Janeiro, 
formulating recommendations for submission to the 
government members of the Pan American Union. 

The developments of the last few months in Europe 
and the consequent dangers involved to the peace and 
security of the American Continent made it impera- 
tive to call the Second Meeting of the Ministers of 
Foreign Affairs, which meeting assembled at Havana 
on July 21st last 


The outstanding characteristic of both the Panama 
and Havana meetings has been the manifest determina- 
tion on the part of all the governments of the American 
republics not only to promote the united effort of the 
American republics to repel any aggression from witli 
out, but an equally firm purpose to protect the social 
and political institutions of this Continent against any 
subversive influence that may be set in motion by the 
totalitarian states. 

An examination of the resolutions adopted and the 
convention signed by the delegates at this Havana Meet 
ing discloses that significant forward steps have been 
taken in each of the three important spheres of action 
to which the Conference addressed itself; the preserva 
tion of the neutral rights of the American republics, 
the furthering of economic cooperation amongst the 
nations of this Continent and, most important of all, 
the preservation of the peace and security of the West 
ern Hemisphere. It is with reference to this matter of 
continental security that a decision of far-reaching 
importance was reached. Briefly stated, it is provided 
that whenever any American area at present held by 
non-American nations is in danger of becoming the 
subject of a change of sovereignty to other non-Ameri- 
can powers, the administration of such area shall 
be placed under the general supervision of an Inter 
American Territorial Administration composed of one 
member appointed by each of the twenty-one Republics, 
who are members of the Pan American Union. This 
Commission shall designate the American Republic or 
republics which shall be entrusted with the immediate 
administration of such area. 

This resolution which is hereafter to be known as 
The Act of Havana and its accompanying convention 
implement the Monroe Doctrine, for the first time in 
our history. It is a significant fact that this important 


PAN AMERICAN U 


NION BUILDING 


One of the “must” objects to be visited on a sight-seeing trip to Washington 
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step has been taken by the combined and unanimous 
action of the twenty-one American republics 

The Convention establishes the Inter-American Com 
mission on Territorial Administration, to be composed 
of a representative from each American state ra tifying 
the Convention. This Commission is authorized to 
establish a provisional administration in the regions to 


which Convention refers; determine the number of 
states by which such administration shall be exercise 1, 
and also exert a general supervision. 

The conditions under which the administration shall 


be exercised are set forth in detail in the Convention 
It is emphasized that such a 
carried on in the interests of the security of America 
and for the benefit of the region in question, until such 
time as the region is in a position to govern itself o1 
is restored to its former status / 
administration shall be three years, and if necessary 
there may be successive perio mger than ten 
years each. The Convention will enter into force when 
two-thirds of the 
their respective instruments of ratification 

The Convention has a number of provisions envts 
aging the welfare of = natives of a region under 
administration. It is pulated that they shall partici 
pate, as citizens, in pul lic administration and in the 
courts of justice, without further qualification than their 
capacity so to do. Freedom of conscience and a wor 
ship are guaranteed. Other sections have to do with 
education. health. and the abolition of forced labor 
\dditional provision for a measure of self-government 
is made Article XI, as follows: “The natives of a 
region under administration shall have their own 
Organic Act which the administration shall establish 
consulting the people 

The administration 


ministration shall be 


American republics have deposited 


whatever manner is possible 
thus provided for differs basically 

in its “raison d’étre” from the mandate system estab 

lished the Covenant of the League of Nations. The 


former will be undertaken, if circumstances require, to 


assure the securitv of the American republics and to 
uphold a prince ip le—the non-recognition of territorial 
gains made by force. The League Covenant arranged 
for mandates for backward peoples—for “those colo- 


nies and territories which as a consequence of the late 
war have ceased to be under the sovereignty of the 
states which formerly governed them and which are 
inhabited by peoples not yet ab 
under the strenuous conditions of the world,’ in the 
words of the Covenant 

Since some time must necessarily elapse between the 
signing of the Convention and its ratification by a suff- 
cient number of states to make it operative. the Act 

Havana was designed to cover this interim period 
Like the Convention, the Act 
the peace and security of the American 
transter of possessions from one non-American 
to another, and creates a committee, composed of one 
representative of each of the American republics, which, 
in case of emergency before the Convention goes into 
effect, shall apply the provisions of the Convention and 
assume the administration of e region in question 
The Act further provides that should the emergency 
be so great that action by the committee cannot be 


themselves 


| 
recognizes the danger to 


re public s of any 


country 


awaited, anv of the American republics, individually or 
jointly with others, shall have the right to act in the 
manner which its own defense or that of the Continent 
requires. Another section of the Act is to the effect 
that as soon as the reasons requiring the administration 
shall cease to exist, and if such action would not be 
prejudicial to the safety « the Americar epublics 
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such territories shall in accordance with the princip 


reaffirmed by this instrument that peoples of this Con 


tinent have the ‘deh freely to @etermine their own 
destinies, be organized as autonomous states, provided 


it shall appear that thev are able to constitute or main 
tain themselves in such condition, or be restored to 
their previous status. 

Important conclusions were also reached for closet 
economic cooperation between the nations of this Con 
tinent with a view to disposing of such agricultural 
surpluses as may accumulate. 

Viewed in its larger aspects, the Havana Meeting 
marks a distinct step forward in the 
tal policy. The spirit of inter-American 
developed throug] these 


development ola 
unified continet 
cooperation which has been 
meetin and through the International Conferences of 
American States means much to the security and pros 
perity of the Western Hemisphere 


Carson Collection of Blackstoniana, Etc. 


During the September meeting in Philadelphia, ther 
vill be on display at the Free Library of Phi ladelphia, 


on the Parkway between the hours of 9 a.m. and 10 
p.m., selections from the CARSON COLLECTION 
OF THE SOURCES OF THE ENGLISH COM 
WON LAW. This is one of the really great collec 
tions of Blackstoniana (and earlier English legal docu 
ments) to be found anywhere in the world. Some of 
our members will recall that at the Philadelphia meet 
ing in 1924 this collection was on 


al 


display at the His 
attracted 


much attention. Because of the convenient hours of 


Society of Pennsylvania, and 


the present display, and the easy accessibility of the 
Free Library, it is expected many of our visiting mem 
bers will view it. 

The Print Room on the second floor of the Library 
will contain about its walls, engraved portraits of Chan 


cellors and Chief Justices of Iéngland, accompanied by 


letters and manuscripts signed by many of them. | In 
the cases in the room will appear printed treatises and 


pamphlets on the 


covered is from the reign of Henry IV (« 


hat of George III (« 1740) 
In the Lobby upon the ground floor will 


> law written by these men. The period 
1399) to 
€ shown 
manuscripts and books from the time of Magna Carta 
to the middle of the 18tl 

This disp at as a unit will illustrate what 
in the American Colonies of 1740 might have seen, 
heard of in his study and pract 
forms The date 17- 


Century. 


ac ice of the law 


read or 
40 is selected be 


under Englisl 


cause it is the year in which the present University ot 
Pennsylvania was founded, and because the University. 


quence, is now celebrating its 200th anni 


feature of interest to the Bar Associa 


a special 
tion, there will be on display in the room that houses 
le Carson Collection on the second floor an across 
1e corridor from the Print Room an exhibition of 
This will comprehend engraved por 


t 
Blackstoniana. 
traits, letters, manuscript notes for the second book o 


the Commentaries, Blackstone’s original Patent of 


Precedence, and his Commission to the King s Bench, 


the first English and succeeding editions of the Con 


mentaries, together with 


other pertinent items 


— 
versar\ 


LEGAL BASIS FOR CONSCRIPTION 


By CLAUDE B, MICKELWAIT 
Vajor, U. S. Army, Office of the Judge Advocate 
General, Washington, D. C. 


The Journat is pleased to be able to publish the following 


timely article, which has been written at our special request 
1s an authentic and non-controversial discussion of this impor- 
rant topic It was planned in the office of Major General 
lllen W. Gullion, Judge Advocate General of the United 
States Army, in consultation between the General, the repre- 
sentative of the JouRNAL, and Major Mickelwait. General 
Gullion is a prominent member of the American Bar Associa- 

n, Major Mickelwait is an expert on legal matters in the 
iffice of the Judge Adz ite General. 


HE story of the Selective Draft Act of 1917 as 


recorded by the decisions of the courts now draws 
toa close. S€E€ nite d States Cx rel, Bergdoll 


Drum, 107 F, (2d) 897, December, 1939). However, 
the interest of the public in the general subject of com 
pulsory military service has been aroused by the recent 
introduction in Congress of the so-called Burke-Wads- 


worth bill for selective service. Although the political 
aspects of this subject are the principal items of current 
debate, nevertheless an examination of its legal aspects 
is regarded as timely. Whether we speak of conscrip- 
tion, draft, or selective service we have in mind, in this 
discussion, the compulsion of service in the land and 
naval forces, as contrasted with voluntary enlistment 
therein and it is in regard to the compulsory feature 
of past laws and of the current proposals that the 
debates, legal as well as political, are chiefly concerned. 
In like manner, this discussion of the legal basis for 
conscription will deal largely with the compulsory tea- 
ture of that subject 
The conscription of man power for military service 
is not to be regarded as a modern invention of sov- 
ereigns, be they kings, dictators, or the rulers of democ- 
racies. Many examples of the antiquity of this device 
could be given but it is sufficient to note the following 
views of publicists as an indication of its past recogni- 
tion in the field of customary and appropriate methods 
for raising military forces: 
“Every citizen is bound to serve and defend the State 
[ s | able. Society can not be otherwise pre- 
served; and this union for common defense is one of the 
first objects of all political association. Whoever is able 
to bear arms must take them up as soon as he is com- 
l has the power to make 


manded to do so by the one who 
war.” (Vattel, Bool 2, sec. 8.) 

“Since every citizen or subject is obl:ged to serve the 
State, the sovereign has the right, when the necessity 
arises, to conscript om he pleases in (\ attel, Book = 
2, sec. 9.) 

“In a word, we ust give him [the sovereign] the 
power of levying troops, enlisting soldiers, and obliging 
them to perform the st dangerous duties even at the 


peril of their lives (Burlamaqui, The Principles ot 
Ed. 1791, Part IV, c. 1, sec. XII.) 
the history of compulsory mili- 


Politic Law 
Considering brieth 
tary service in the United States it may be pointed out 
that, prior to the adoption of our Federal Constitution, 
the drafting of men for military service was sanctioned 
the colonies and, after the Declara- 


and practice d bot! 
the states. The con 


tion of Inde | enden¢ 


In many O 


f 
stitutions of nine states during the Revolutionary War 


period recognized the principle of universal military 
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service! An equal number of states enacted draft laws 
to recruit the Continental Army. However, it is well 
known that, under the Articles of Confederation, the 
National Government was limited to making requisi- 
tions upon the states for military personnel. These 
requisitions were fortified upon several occasions by 
resolutions recommending drafts by the states from the 
militia.* However, the impotence of the National Gov 
ernment in its dependence upon the whims of the states 
was recognized by the Commander in Chief and on 
August 20, 1780, in a letter to the President of Con- 
gress, General Washington stated that a peremptory 
draft was the only method of providing soldiers.“ 
Hamilton also recommended that for common defense 
the nation should have power to raise armies without 
limitation since experience had shown that the Articles 
of Confederation were defective in this regard.4 Pro 
posals restricting the national power to require military 
service of citizens were offered by several states’ in ti ¢ 
Constitutional Convention, but were uniformly rejected 
The rejection of these limitations indicates that the 
makers of the Constitution intended to include in that 
instrument the power to draft. It may, therefore, be 
concluded that the princiy le of com ulsion was reco 
nized in this country prior to the adoption of the Con 
stitution and, further, that the lack of power in the 
National Government under the Articles of Confedera 
tion to raise armies and provide for defense was a defect 
intended to be remedied by the Constitution itself. 
The legal questions involved in present-day conscrip 
tion by the National Government arise, therefore, from 
a consideration of the constitutional powers of the Fed 
eral Government rather than from a general denial that 
the power of conscription for military service is in- 
herent in the sovereign. Implicit in the question of 
the constitutionality of Federal statutes providing for 
conser ption are those clauses of the Constitution which 
give Congress the power “To declare War,” “To raise 
and support Armies,” “To provide and maintain a 
Navy,’ and “To make Rules for the Government and 
Regulation of the land and naval Forces.”® And to this 
enumeration must be added the general authority of 
Congress ‘““To make all Laws which shall be necessary 
and proper for carrying into Execution the foregoing 


1. Pa. Const., (1776) art. 8; THorpe, AMERICAN CHARTERS, 
CONSTITUIIONS AND OrGANiIc Laws, vol. 5, 3083; Vr. Consr., 
(1777) c. 1, art. 9, 6 id. 3740, 3747; Vr. Consr., (1786) c. 1 
art. 10, 6 id. 3753; Mass. Bitt or Riguts, (1780) art. 10, 3 id 
1891; N. H. Bitt or Rigutrs (1784) art. 12, 4 td. 2455; N. H 
Const., Bitt or Riguts, art. 12, 4 id. 2471, 2472; N. Y. Con 
(1777) art. 40, 5 id. 2637: Const. or Dev. (1776) art. 9, 1 td 
562, 564; Mp. Const. (1776) art. 33, 3 id. 1686, 1696; Va 
Const. (1776) Militia 37 id. 3817; Ga. Cost. (1777) art. 33, 
art. 35, 2 td. 777, 782. 

2. JouRNALS oF ConGress (Ford's Edition, Library of Con 
gress) 262-263; 10 id., 199, 200; 13 id., 299. 

3. Sparks, WRITINGS OF WASHINGTON, 7, 162, 441-444. 

$. FEDERALIST, Nos. 22, 23 

5. Virginia, 3 Exvzrort’s Desates, 659; North Carolina, 4 
Fuiuiott’s DERATES, 242, 244, 251, 252; Rhode Island, 1 E: 
Liott’s DrraTEs, 336, 

6 Art. I, sec. 8. 
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Powers.” Furthermore, one of the stated purposes 


the Constitution is to “provide for tl ommon ce 


fence’ ( Preamble ) 

The first Federal statute involving the application of 
the principle of conscription was enacted during the 
Civil War.’ It may be noted however that, during the 
War of 1812, Mr. Monroe, the Secretary of War, 
recommended to Congress the enactment of a lzw pro 
viding for compulsory military service under the ed 
eral * bill was introduced for that 
purpose, but the advent of peace eliminated the apparent 
necessity for such a measure and it was never enacted.!” 
Following the Civil War no statute involving Federal 
conscription is to be found until the enactment of the 
so-called Selective Draft Act of 1917." This statute, 
with amendments, like the Civil War Draft Act, was 
a wartime act effective during the then existing emer- 
gency. Thus it appears that during two wars in which 
this country has been engaged Federal troops have been 
raised by conscription and, as may be expected, the 
constitutionality of these laws has been considered by 
the courts 

Concerning the constitutional validity of these wat 


time conscription laws it may be said at the outset that. 


lecision of a Federal 


so far as the writer is aware, no « 
or State court has held that such laws are beyond the 
power of the Congress. The specific clauses of the 
Constitution set forth above are generally regarded as 
basis for this power although the general obligation 
to serve expressed by writers and other authorities has 
supported the favorable construction of these clauses 
For example, in the Selective Draft Law Cases, supra 
the court said, at page 378: 

“It may not be doubted that the very conception of a 
just government and its duty to the citizen includes the 
reciprocal obligation of the citizen to render military 
service in case of need and the right to compel it.” 

Similar views were expressed in United States v. 
Schwimmer (279 U. S. 644, 650). 

Proceeding from this general duty of the citizen 
toward the sovereign the validity of conscription when 
authorized by the Congress as a necessary and proper 
ineasure in the exercise of its enumerated powers has 
been sustained in numerous cases. An early elucida 
tion of this principle is to be found in cased v. Lan 
(45 Pa. St. 238), where Justice Agnew expresses the 
court’s views in the following passage at page 322: 

‘The constitutional authority to use the national 
forces creates a corresponding duty to provide a number 
adequate to the necessity. The duty is vital and essen- 
tial, falling back on the fundamental right of self-pres 
ervation, and the powers expressed to declare war, raise 
armies, maintain navies, and provide for the defense 
Power and duty now go hand in hand with the extrem 
ity until every available man in the nation is called into 
service, if the emergency require it; and of this there 
can be no judge but Congress.” 

also McCall's Case ( Federal Cases No 
1225 (1863). to the same effect 

In passing it may also be noted that the draft laws 
of the Confederate States, enrolling the citizens directly 
into the service of the National Government, were like 
wise held to be valid, the courts relying upon constitu 
tional provisions similar to those of the Federal Con 
stitution. The specific grant of power to the Congress 
of the Confederate States “to raise and support armies” 

Art. I. sec. 8 

Ss. Act of March 1863, 12 Stat. 731 

% Niles’ Weekly Register, vol. 7, p. 137, et seq 

10. Selective Draft Law Cases, 245 U. S. 366, 385 

11. Act of May 18, 1917, 40 Stat. 76. 


authorized the conscription of national forces as dis 
tinguished from the militia of the several states, without 
limitation as to the mode or manner of exercising thi 
power.!” 

In like manner the general validity of the Selective 
Drait Act of 1917 as a constitutional method of raising 
armies was upheld by the courts. Any doubts on this 
score were effectively dispelled by the Supreme Court 
in the Selective Draft Law Cases, supra, and later cases 
affirming the views expressed in that case.'*. Later 11 
was said in United States v. Macintosh (283 U.S. 605, 
622-623), a naturalization case, that the power to raise 
armies “necessarily connotes the like power to say who 
shall serve in them and in what way, ” and that “whether 
any citizen shall be exempt from serving in the armed 
forces of the Nation in time of war 1s dependent upon 
the will of Congress aid not upon the scruples o! the 
individual, except as Congress piovides.” We may 
therefore, conclude that it is the settled law of this 
nation that compulsory military service is a constitu 
tional method for raising armies in time of wat 

Current consideration of a conscription law, ivoly 
ing, as it does, the question of enforcing military service 
in time of peace, suggests the question whether the 
powers of the Congress in this regard are lessened by 
the fact that the country is not at war. So far our 
national experience has brought forth two conscription 
laws, each enacted in time of war and each limited to 
the duration of the emergency. It does not seem open 
to serious doubt, however, that peacetime conscription 
is equally valid. The underlying necessity of national 
self-preservation exists in time of peace as well as after 
war has been declared. In fact, the cirrent trend as 
evidenced by recent events in Europe and Asia indi 
cates a tendency to engage in war without the cus 
tomary notice of a declaration. In such a case we 
ought not to lose our ability for self-protection by any 
rigid or mathematical determination that conscription 
is based principally or solely upon the constitutional 
power of Congress to declare war. Certainly there are 
other enumerated powers, equally efficacious, even if 
we fail to perceive the necessary connection between 
2 9" for war in time of peace and the power 

o declare war. In the course of his opinion in the 
case of the peacetime enlistment of a minor, Justic 
Field said: 

“Now, among the powers assigned to the National 
government, is the power ‘to raise and support armies 
and the power ‘to provide for the government and regu 
lation of the land and naval forces.’ The executio1 

these powers falls within the line of its duties; and its 
control over the subject is plenary and exclusive. It cai 
determine, without question from any State authority 
how the armies shall be raised, whether by voluntary 
enlistment or forced draft, the age at which the soldie1 
shall be received, and the period for which he shall be 
taken, the compensation he shall be allowed, and the 
service to which he _ shall be assigned ( Italics 
supplied) (Tarbles Case, 13 Wall. 397, 408 

Justice Harlan spoke in similar language in Jacobse) 
Massachusetts (197 U.S. 11, 29): 


and yet he [a person] may be compelled, | 
force if need be, against his will and without regard to 
his personal wishes or his pecuniary interests, or eve! 
his religious or political connections, to take his place 


12 Es parte Coupland, 26 Tex. 387 (1862): Jeffers v. Fair 
3 Ga. 347 (1862); Burroughs v Praedl 16 Gratt. 470 (1864) 
13. Goldman vy. United States, 245 U. S. 474; Kramer 
United States, 245 U. S. 478: Ruthenberg v. United States 24 
U. S. 480; McKinley v. United States, 240 U. S. 397: O'Cor 

nell vy. United States, 253 U. S. 142 
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ranks of the army of his country and risk the 


its defense. 


n the 
chance ot being shot at wh mn 
ther cases of like tenor involving peacetime service 
ay be inentioned 

In re Grimley Petitioner (137 U.S. 147, 153) 
States Williams (302 U. S. 46, 48) 

In the last cited case the court said, at page 48, “In 
power t and support armies, to 
a navy and to make rules for the 


virtue of its raise 
provide and maintain 
government of the land and naval forces, the Congress 
nay require military service of adults and minors alike.” 

The foregoing views, when considered in conjunc- 
tion with the decided cases upholding the validity of 
justify, it is believed, 


CONnSCTIH tion acts, 


the wartime 

the prediction that a law providing for peacetime com- 
pulsory military service will, if the occasion arises, be 
regarded by the courts as within the power of Con- 
gress. 

Before leaving the general subject of constitutionality 
of Federal conscription laws, certain features of the 
principal argument against the validity of such laws 
ire of interest. This argument proceeds from the 
militia provisions of the Federal Constitution which 
give the Congress power “To provide for calling forth 
the Militia to execute the Laws of the Union, suppress 
Insurrections and repel Invasions,” and “To provide for 
organizing, arming, and disciplining, the Militia and for 
governing such Part of them as may be employed in 
the Service of the United States, reserving to the States 
respectively, the Appointment of the Officers, and the 
\uthority of training the Militia according to the dis- 
cipline prescribed by Congress.” It was thought by 
some that the grants of power to the Congress in re- 
spect of declaring war, raising armies, etc., were modi- 
fied by the foregoing provisions thus requiring the 
exercise of the war powers by way of calling forth the 
militia. Undoubtedly, this view grew out of the re- 
strictions upon national power in this regard in the 
\rticles of Confederation, and the subsequent laws of 
Congress providing for the training and organization 
of the militia, of which the act of May 9, 1794,)° is an 
early example. That this question had not been settled 
when the Civil War Draft Act was passed is illustrated 
by the views of the various justices in Kneedler v. 
Lane, supra, which were largely directed toward re- 
solving the troublesome question of whether the Federal 
(jovermment was supreme in the field of providing 
Federal forces or must exercise this power through the 
States by a call for the militia. Likewise, in the draft 
cases arising in the Confederate States the principal 
argument against the national power was based upon 
the supposed limitation derived from similar constitu- 
tional provisions relating to the militia. However, the 
courts of both the Northern and Southern States were 
unanimous in refusing to recognize the militia clauses 
as a limitation upon the power of the nation to raise 
armies by conscription or draft. Finally, in the Selec- 
tive Draft law Cases, supra, the Supreme Court of 
the United States held that, despite the militia clauses 
of the Constitution, the Congress has complete and 
dominant power to raise armies, saying, inter alia, at 
page 381: 

“When the Constitution came to be formed it 
not be disputed that one of the recognized necessities for 
its adoption was the want of power in Congress to raise 
an army and the dependence upon the States for their 

In supplying the power it was manifestly in- 


may 


quotas, 
14. Art. | 


15, 1 Stat. 567 


see 5 


FOR CONSCRIPTION 


703 


tended to give it all and leave none to the States, since 
besides the delegation to Congress of authority to ratse 
the Constitution prohibited the States, without 

the consent of Congress, from keeping troops im time 

of peace or engaging in war. Article I, § 10.” 

Further consideration was given this question in 
Cox v. Wood (247 S. 3) where the contention was 
made by Cox, a soldier drafted during the first World 
War, that, in view of the restrictions upon the employ 
ment of the militia, 1e., “to execute the Laws of the 
Union, suppress Insurrections and repel Invasions,” the 
petitioner was not liable to serve in a foreign country. 
\gain the court said that the plenary power of Con 
gress to declare war and to raise armies was not subject 
to the limitations of the militia clauses and “knew no 
limit deduced from a separate, and for the purpose 
of the war power, wholly incidental, if not irrelevant 
and subordinate, provision concerning the militia, found 
in the Constitution.” Thus did the highest court of 
our land settle, in no unmistakable terms, the time 
honored argument concerning the supremacy of the 
independent and plenary federal power to raise armies 
and use them according to necessity. 

In numerous cases suitors made specific constitutional 
objections to the Selective Draft Act of 1917 and the 
courts. uniformly dismissed these contentions as un 
tenable. For example, the act authorized the President 
to prescribe regulations which, from necessity, were 
numerous and detailed. Accordingly, the objection was 
made that the act was void for unwarranted delegation 
of legislative authority. This contention: was rejected 
by the courts.’® Similarly, it was held that the act 
did not deprive the conscript of his liberty without due 
process of law, there being no universal right to the 
judicial process,'* nor of his property since a person 
has in a proper sense no property right in his office 
or employment.'® Nor was the requirement of com 
pulsory service in contributing to the defense of the 
nation regarded as the imposition of involuntary servi 
tude.® 

Any law affecting the lives and fortunes of large 
numbers of our residents is bound to raise interesting 
and vital questions concerning specific classes of pet 
sons. In our discussion thus far we have proceeded 
upon the assumption that the laws relating to conserip 
tion sub'ect citizens to liability for military service. The 
essence of the obligation is undoubtedly the tie of 
allegiance binding the citizen to the sovereign.*” Out 
of this allegiance arises the duty to his country when 
called.*" If the duty is based upon allegiance, it oug!t 
to adhere to the citizen wherever he may be. Appar 
ently the Congress in 1863 as well as in 1917 was of 
this view since the liability of citizens to serve was not 
specifically qualified by any reference to place of resi- 
dence.** Although the writer is not aware of any 
decided case which may be regarded as a complete 
answer to this question, it is of interest to note the case 
of United States ex rel. Feld v. Bullard (1923) (290 
F. 704, cert. den. 262 U. S. 760) wherein the peti 
tioner, a citizen of the United States, after registration 


16. Selective Draft Law Cases, supra; Angelus v. Sullivan 
246 F. 54; Franke v. Murray, 248 F. 865. 

17. Angelus v. Sullivan supra. 

18. United States v. Olson 253 F. 233. 

19. Selective Draft Law Cases, supra; 
supra. 

20. re Siem, 284 F. 868. 

21. Selective Draft Law Cases. supra. See also quotations 
from Vattel and Burlamaqui, supra 

22. Act of March 3, 1863, 12 Stat. 731; 
1917, 40 Sta‘. 76. 
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under the 1917 Act, sailed to Brazil in July of that year 
and remained there until July, 1919. During his 
absence he was drafted by virtue of a notice mailed to 
him at his address in this country, which he failed to 
answer although a partial reply to the questionnaire of 


the local board was submitted by his fathe1 Upon his 


failure to report as required in the notice he was 
recorded as a deserter. After his return to the United 


martial for 


States he was arraigned for trial by court 
for release from the Army 


desertion and his petition 


authorities was denied in the case just cited. Certainly 
the decision 1s authority for the view that the liability 
to serve of a citizen who has registered is not termin 


ated by his absence from this country when called. In 


this connection the following quotation is of interest 


“Every sovereign has a ght to call home those ot 
his subjects who are in an enemy's country, or in any 
other country, when he thinks their presence necesssary 
to the detense of the state Von Martens, Book VIII, 
c. II, sec. 6.) 

Note also the strength of the tie of allegiance announced 

by our Supreme Court in Cook v. Tait (265 U.S. 47) 

(power to tax a citizen resident in a foreign country } 

and in Blackmer v. U. S. (284 U. S. 421), wherein 

it was said, at page 437: 

“Nor can it be doubted that the United 
sesses the power inherent in sovereignty to 


States pos 
require the 
return to this country of a citizen, resident elsewhere, 
whenever the public interest requires it, and to penalize 

him in case of refusal.” 
Consider also the case of an alien in respect of liabil 
ity to serve. Reference is made to the pertinent pro- 
1 in the Civil War Draft 


who shall have declared 


| 
vision in this regard containe 
Act, “persons of foreign birth 
on oath their intention to become citizens” and _ the 
similar provision in the Selective Draft Act of 1917, 
ie United States, not alien 
enemies, who have declared their intention to become 
citizens.” That a declaration of intention does not 
change the status of an alien to that of a citizen seems 
clear.** Nevertheless, an alien, whether or not he has 
declared his intention to become a citizen, may be sub 
jected to compulsory military service by the country 
of his residence.** However, the force of municipal 
law, which is the basis of this power, 


} 


“male persons residing in tl 


Is naturally con 
fined to the jurisdiction of the enacting sovereign un- 
less another tie than mere physical presence gives it 
strength. 

What is the rule under international law as to sub 
jecting aliens to military service? It is generally said 
that military service is a duty incumbent upon citizens 
alone*® and that an alien may not be compelled to ren 
der military service without 
law.*®° This view was also expressed by Mr. Bayard. 
Secretary of State, on February 3, 1888, in a com 
munication to Mr. Bell, Minister to the Netherlands, 
with the qualification that in times of social disturbance 
or of invasion the services of aliens in police or home 


violation of international 


guards may be exacted.** It should be not 
that certain 
law have recently expressed doubt that the 
for military 


however, 
writers in the field of international 
liability 
service is limited to citizens=* upon the 


23. Johnson v. Nickoloff et al (52 | 2d) 1074 Petition 
ot Sproule (19 | Supp. 995) 

24. Napore v. Rowe, 256 832: United States ex rel Koop 
owitz v. Finley, 245 871: cf re Siem. supra 

25. 4 Davis, ELEMENTS oF INTERNA 1. Law. 154 

26. Jn re Siem, supra 

27. 4 Moore’s Dic., 62 

28. BorcHarp, DipLomatic Protection or CITIZENS ABROAD 


64: Hype, INTERNATIONAL Law, vol. II, 244, et s¢ 
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basis of certain obligations of resident aliens with par 
ticular reference to declarant aliens.*® Be that as it 
may, the diplomatic correspondence of the United States 
reveals a general attitude of conceding a right of exemp 
tion to aliens, particularly upon appropriate representa 
tions by 
declarations of intention.*” 
Despite the apparent recognition by our Government 
of the qualified right of aliens to exemption from mili 
tary service the fact remains that aliens were drafted 
during the first World War and further, as noted above, 
that courts were disposed to uphold the legality ol 
this compulsion. The 
that the Selective Draft Act of 1917 made persons oi 
the prescribed ages subject to draft unless exempted 
or excused by the designated authority. gly 
it was necessary to claim and receive exemption trom 
the local board and if a fair hearing had been granted 
by the board the decision of that body was regarded 
as final.*! | Although the statute limited the liability 
to serve to declarant aliens, nevertheless nondeclarant 


foreign countries or upon renunciation of 


basis for these decisions was 


| 
Accordll 


aliens were held to service.** In the case last cited 
it was said that limiting lability for military service 
to citizens and declarant aliens did not exclude from 
the draft any 
nevertheless 


who were not so obligated but were, 
, required to register. 

\t this point it is interesting to observe the attitude 
of the courts as to treaties exempting aliens trom 
mulitary service. For example in Ex parte Larrucea 
249 F. 981) four citizens of Spain who had filed 
their declarations of intention to become citizens of 
the United States sought release from detention fo1 
evading the conscription act, claiming that the treaty 
between Spain and the United States proclaimed April 
20, 1903,5* exempted them from compulsory military 
service in the United States. Certainly the words oi 
the treaty were apt to confer exemption. Nevertheless, 
the court held that these aliens were not entitled to 
release on the basis of nonliability and grounded this 
decision upon the recognized judicial rule that a treaty 
occupies no position of superiority over an act of Con 
gress but is, under the Constitution, on a parity wit! 
other expressions of legislative will and in the event 
of inconsistency the latest in time will control.** Ac 
cordingly, the claimants were remitted to the political 
head of the Government for appropriate relief und 
treaty. For similar conclusions under the Selective 
Draft Act of 1917, as to nondeclarant aliens, see Sum 
mertime v. Local Board, Division No. 10 (248 F. 832 
Ex parte Blazekovic (248 F. 327) 

In the administration of any law for compulsory mili 
tary service perplexing problems are bound to arise 
[he Selective Service Regulations of 1917 provided 
for the mailing of a notice to the selected registrant 
requiring him to report to the local board or, in special 
cases, to report to the Adjutant General of the stat 
The notice specified the day and hour the registrant 
would be in the military service. Suppose the reg 
istrant failed to report as required. Actually he had 
never served in the military forces. However, the effect 
of law and regulations transformed the 
registrant into a deserter under military law. 
2 of the Selective Draft Act of 1917 provided, in part 


er the 


recalcitrant 


29. Hype, INTERNATIONAL Law, vol. II 
(0. Hype, INTERNATIONAL Law, vol. II, 248, et seq 
1. Napore v. Rowe, supra; Ex parte Beales, 252 F. 13 
2. Napore v. Rowe, supra; Ex parte Lamachia, 250 F. 814 
Stat. 2108 

4 Citing Cherokee Tobacco Cases, 11 Wall. 616 Head 
Money Cases, 112 U. S. 580 
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All persons draited nt the service of the United 


States ... shall, from the date of said draft or acceptance 
subject to the law ind regulations governing the 


regular army 

Of course, the laws governing the Regular Army in 
uded the Articles of War which then provided in 
\rticle 2 thereof*® that the following persons, among 
thers, shall be subject to military law: 


. all other persons lawfully called, drafted, or or- 


dered into, or to duty or for training in, the said serv- 

ice [military service of the United States], from the 

dates they are required by the terms of the call, draft 
order to obey the s e. 


Hence, the registrant was subject to punishment as 
deserter if he refused to obey the summons.*® Fur 


ermore, the use of the postal service in giving notice 


Act of Aug. 29, 1916, 39 Stat. 651 
36. Franke v. Murray is F. 865; United States ex rel 
eld vy. Bullard, 290 F. 704 (cert. den. 262 | S. 760) 
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by mail was deemed sufficient in law, actual personal 
notice not being required.** 

Finally, it is of interest to note that the latest case 
involving the validity of the Selective Draft Act of 
1917 and the regulations issued pursuant thereto re- 
affirms the previous decisions of the courts that the 
act in question was a valid and constitutional method 
for filling the ranks of the military forces of the coun- 
try."* With the denial of certiorari in this case by the 
United States Supreme Court on June 3, 1940 (No. 
974 ), we see at once the ce mclusion of a Case of long 
standing interest and an indication of the current views 
of the highest court of our land on the legal basis for 
conscription. 


37. dix parte Bergdoll, 274 F. 458. 
8. United States ex rel. Bergdoll vy. Drum, Lieutenant Gen 
eral, et al., 107 | (2d) 897 


NEED FOR A CENTER OF LATIN-AMERICAN 


LEGAL 


STUDY 


by JouN HOMAS V ANCE* 


HEN James Monroe enunciated the doctrine 


of America for the Americas he took the first 
step on a road along which we have since trav 
lled a considerable distance From that principle that 
the Americas offered no longer a possibility for the 
mperialistic ambitions of nations of the Old World, 


there has naturally developed the theory that a closer 
ooperation between the American nations 1s essential 
to prevent the Monroe doctrine from being disregarded 
at will by other nations. A further recent, but natural, 
corollary has been the principle of partnership and joint 


nforcement of the doctrine 


Cooperation Between Lawyers in the Americas 


Cooperation and collaboration between the countries 
4 the Americas, if it is to endure, has to rest upon 
those political and economic principles in which these 
ountries believe and practice. They may be subject to 
hange, but only with the proviso that there shall be no 
restriction of those ideas of liberty and equality which 
ire to the New World the very essence of life itself. 
\ collaboration on the basis of these principles demands 
free economic and legal cooperation which, of course, 
would be diametrically opposed by totalitarian philos 
ophies. Although dictatorships are not unknown in the 
Western Hemisphere, they have always been resorted 
to as temporary expedients and have it been of long 
duration; nor have they been asserted as principles of 
national policy, but rather sought to be excused as nec 
essary for public order 

Unfortunately, nature has erected certain barriers 
preventing the complete cooperation, between these 
nations, that our imagination might envision. All forms 
of cooperation ultimately have to rest upon an economic 
basis to prevent then becoming mere phantasma 
voria. Economic collaboration has to consider the 
many differences in resources, climate, population, 
standard of living, and technical development. These 

*Vice Chairman, Sect f International and Comparative 


Law, ABA 


aw Librarian of Library of Congress 


and other factors offer frequently as many tendencies 
for a close cooperation as they may ultimately prove 
to be its cause. 

As the races of mankind have progressed we have 
observed the growth of a highly integrated system ot 
law among nations to take the place of primitive force 
in organizing the increasing and multitudinous eco- 
nomic activities on a basis of fairness and justice. 
Unfortunately, this international system of law and 
economics is now being severely put to the test, and 
the question is whether the lex talionis may become the 
law of this hemisphere, as the dictators have established 
it on the continent of Europe. 

An important principle of the totalitarian philosophy 
is to develop large regional economic units with out 
lying possessions. ‘These units are, according to the 
new philosophies, divided into primary and secondary 
regional economic units, which will not expect to trade 
upon a basis of equality, either with each other or with 
other parts of the world. 

To prevent the Americas from being relegated to 
the rank of regions of economic dependence from these 
powers is one of the most essential problems of our 
day. This problem, although fundamentally economic, 
is nevertheless legal. The traditional democratic 
system lacks sufficient defense against totalitarian eco- 
nomic and cultural penetration, if left merely to eco- 
nomic factors alone. 

To a very high degree, it will be the task of the 
statesman and the lawyer to work out a system of 
national and economic collaboration between the 
\mericas that will be beneficial to all countries and at 
the same time proof against the foreign penetration 
which menaces them. 

To weld this hemisphere into a cultural and eco 
nomic unit in which every country will do its share 
and where the south will profit from the north, as 
much as the north from the south, is a task which 
demands the best of all of us. Much has already been 
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done im the treld 
situation demands 
tmuity of effort. 
institutions of the 
and different among then 
ing importance to the g 
States, as well as 


nan 


Hitherto, the North 


Pan - American 
law and Spanish 
law, have been 
restricted to 
those members 
of the profession 
who have been 
appointed to 
posts inthe 
lnlippines, the 
Zone, oF 


R OF 


(anal 
Puerto 
who have repre 
sented firms 
laving business 
n those regions, 
or m Latin 
\merican coun 
tries. Asa rule, 
the North Amer 
ican lawver has 
taken up the 
study of the civil 
law and the 
Spanish or Por 
lang 
after hav 
ing begun prac 


tuguese 


uage 


tice at home, o1 
as law clerks or 
junior members 
while = serving 
their. firms 
abroad. 

\ number of 
the law 
have given elec 
tive courses on 
Roman law, 
while but few 
courses have 
offered in 
Latin - American 
law and legal 
bibliography 


been 


This seems, 
more and more, 
a shortsighted 
view, having in 
mind the fact 
that lawyers, 
judges, and pub 
le admunistra- 


tors, equipped to deal with 
have been needed in the past, and will be needed much 


AMERICAN Bak ASSOCIATION JOURNAL VoL. 26 
Witernational cooperation, but the Mutual Interests of the Lawyers 
increase in intensity and con It may be argued on behalf of the North Americai 
heretore, knowledge of the lega lawyers that an interest in the Spanish and Portugues« 
Latin-American Republics, varied languages, and the legal systems of the Latin-American 
selves, has become of increas- countries would be of no practical benefit; since no 
government official in the United “Yanqui” lawyers, save those practising in the large 
he individual lawyer or business cities of this country, or along the Mexican border are 


likely to have any cases involving Latin-American law 
This may be true; but our ancient and honorable pro 
fession has de- 


\merican lawvers interested in 


generated into a 


business 


indeed, if it be 
\ ) limuted, it 
) literests, lo a 
: | KVM ET INDIARVM 
At > REX, W ould 
it not be better 
= to eliminate 
= some of the in 
< tensification ot 
emphas1 s Ol 
“cases” in our 
system of legal 


education, and 
give more time 
to cultural studs 
of a practical 
nature? Could 
we not, with 
profit, read 
,something ol 
the Spanish 


background ol 


our own states 
and of the sys 
tems of out 


neighbors to the 
south of us? 
Aside from 
the cultural 
value of the 


@ Prourfidescedulas 4 
nacas6 ditiitos audiécia,pala buc 
na erpedicié velos negocios,» admt 


 niftracid jufticia:y gouernacid sam of coms 
Efpaha:y pacl bué tratami< parative Latin 
to oferuacis dlos yndios, vende el 


aio 1 2 $.bafta efte prefente de. 6 3. 


civil sys 


tems from whicl 
it has sprung, 
the Nort! 


\ 
\merican law 


tN MEXICO EN CASA 
De Pedro Ocharte, M.D,LXII! 


ver will find his 
Latin 


colleague tal 


\merican 


interested 


more 
in the social and 
Facsimile title-page of a copy of the first American lawbook. A com 
pilation of cédulas, or orders emanating from superior tribunals in the economic prob 
name of and by authority of the King. Compiled by Vasco de Puga, « lems of the day 
judge of the Audiencia of New Spain, and printed in Mexico in 1563 than his own 
Taken from the Mexican collection of the Law Library of Congress. brethren Con 
Pan-American problems, mentation is taking place in these helds in Latin Amer- 


ica that is worthy of our study. For example, the new 


more definitely in the future. An intellectual curiosity Cuban Code of Social Defense is a very advanced work 
on the part of the law-teaching profession would de on penal legislation which subject has received serious 
inand an interest in the laws of our Latin neighbors, consideration also in Mexico, Colombia, and Ecuador 
if it were not already indicated by our international and In the field of administrative law, of which the Nort! 


economic needs. 


\merican lawyer has only recently become aware, he 
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md well established stems and voluminous lit 

ire. The Mexican writ of “amparo,” which com 

s the virtues of the /abeas corpus and the injunc- 


is worthy of study, if not adoption. 


Important Place of American Bar Association 


lwenty years ago a column or so of the AMERICAN 

ASSOCIATION JOURNAL was assigned to the Com 
itive Law [bureau for the review of foreign legis 
on, jurisprudence, and noteworthy legal literature ; 
the members of the Association were enabled to 
p somewhat informed of the law of the more im- 
tant countries of Europe and Latin America. Now 
the time to revive and intensify this stimulating 


] 


Phe American Lar Association is in a position to 


sume the leadershy is work of cooperation be 


een the lawyers in this hemisphere, representing as 


does ninety per cent or more of the organized bar 
the United States. It is fortunate that the Associ 
tion is already equipped for effective and intensive 


tion in the field of the law 
The Section of 


vork of intellectual coopera 
ith the other American republics 
nternational and Comparative Law, the successor of 
e Bureau of Comparative Law and the International 
aw Committee, which were consolidated in 1933, has 
the status of 


of commercial 


reporting 
itin-American law in certal helds 


w and in honoring siting Latin-American lawvers 


Uready done notable work 


d judges at the meetings of the section. 
Inter-American Bar Association 


noteworthy achievement in the teld of coopera 


on between lawyers of the Americas has recently been 
ade. We refer to the Inter--\merican Bar Associa 
m, which was organized during the May, 1940, 
eetings of the American Law Institute and the 
ihth American Scientific Congress. Certain inci 
ental features of the Constitution of the Inter-Amet 
can Bar Association have been criticized and may well 
e changed, especially the failure to permit individual 
iembers in the Americas to join. There are many 


iwyers and law professors in both hemispheres who 
vould delight in cooperating in this work, and who 


vould render ettective collaboration, but who are de- 


rived of membership through not being representa 
tives of the various organized bars. The new asso 


iation will no doubt contribute materially to a 
approchement between the North, Middle and South 


\merican bars and inter-:\merican understanding. 


American Institute of International Law 


\t present the inter-American organization which 
leals with legal matters between the two Americas, 


iamely, the American Institute of International Law, 


as its seat in Havana. It, too, has made important 
ontributions to legal science. Since its field is lim 
ted, there is no reason that similar organizations 


should not be established in other parts of the 
\mericas, and especially in the United States where 
sur research facilities are extensive. There is no doubt 
that a center of Latin-American legal studies in Wash- 
ngton would answer an important need under the 
present conditions. 
Law Library of Congress 
Such a centet could be easily established In connec 


ion with the Law Library of Congress 


The law 
tv-hive vears in Latin 


ibrary las specialized for twet 
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\merican law. Particularly durimg the last decade and 
a half intensive efforts have been made to gather as 
complete collections as possible of the legislation and 
jurisprudence of the twenty Latin-American republics 
and the mother countries of Spain and Portugal. Rep- 
resentatives have been sent to these countries, and con- 
tacts have been made with government officials, book 
dealers and publishers in order to obtain a constant 
flow to Washington of the official and private legal 
publications. The Library of Congress possesses a dis- 
tinct advantage in being able to offer the official pubhi- 
S. Government in exchange for those 


cations of the | 
of the foreign governments, which reciprocal privilege 
is enjoyed by all of the Latin-American countries. 
Diplomatic and consular representatives are also help 
ful in calling attention to out of print material, ot 
whole collections, and frequently a North American 
lawver residing or travelling in Latin -\merica renders 
valuable service in scouting for desiderata. 

A series of legal guides and bibliographies was in 
augurated under the direction of the Law Labrary ot 
Congress in 1915. A guide to the law of Spain has 
been prepared by a specialist on Latin-American Law, 
Thomas W. Palmer. Dr. Edwin Borchard’s well 
known guide to the law of .\rgentina, brazil and Chil 
appeared in 1917. A guide to the law of Mexico has 
been in preparation for some time. 

Fortunately, the present Congress has seen the need 
for intellectual cooperation among the American re 
publics, and has provided a moderate appropriation for 
the continuation of the work of interpreting the laws 
of our southern neighbors to our own bar and students 
of the political and social sciences. Thus, it may be 
possible to inaugurate the nucleus of a center of Latin 
(American legal research, ample funds for which it is 
hoped will be soon provided for either by the Congress 


or by private endowment. 
Proposed Center for Legal Studies 


It is proposed that the work of the center should 
he devoted primarily to making available every sub 
stantial publication relating to the law of Latin 
America and the mother countries. This would include 
the cataloguing of periodical literature, monographs 
and fugitive pamphlets which throw light on the law 
and its history. Such material would be available not 
only to the United States Government in all its 
branches, but also by inter-library loan or. by microfilm 
to the North American lawyers no matter how far they 
be situated from Washington. As a gesture of coopera 
tion, it is expected to extend this service to the Latin 
American lawyers and students. The program of the 
center also would provide for original research, both 
legal and bibliographical, and the publication of guides, 
lists and monographs on subjects of current interest to 
the United States Government and to North American 
legal scholarship. Specialists on Latin-American law 
on the staff of the Law Library could be of great sery 
ice in the preparation of special studies and in collab 
orating with the Hispanic Foundation of the Library 
of Congress, the American Institute of International 
Law, the Pan American Union, the Division of Cul 
tural Relations of the State Department, the various 
vovernment agencies, universities and colleges in the 
United States as well as in Latin America, bar asso 
ciations, ete. 

It is primarily the task of the various governmental 
agencies to develop Latin-American relations accord 
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ing to the policy and program of the government, but Institute on Judicial Researcl 


L-lie 4 ‘ ‘ + ot + 
in addition to the studies as an mn ate goal, there , 
we HE JourNAL has often stressed the great mode 
is undoubtedly a nee ) ong eg studies on a of , ; 
: need tor larger attention to Judicial Reseat 
broader foundation in connection with the possibility 

: Interesting item) on this subject has come to Nat 

ot a closer ¢ it 1 1 1 ‘ 
in the way of a leaflet prepared for the 1940 Ani 
) Cl oll \] ill S anotnel \ 

“Wer pe \leeting of the Minnesota State Bar Association. |] 
question wil ieserves continuing attention, althougn 
a 5. announcing a special survey of the work of the 
the Commission of Jurists at Rio de Janeiro 1925 

11097 : Supreme Court of that state, the leaflet says: 

and 1¥Y2/, and the l’an American Congresses have done 

important work in this field. Particularly in commer Institute on the Work of the Supreme Court 

Clal laW and sure, n pyrig (rademarn Professo1 May rd E. Pirsig of the | 

law, and in social legislation there are still many prob linnesota La ol. the Secretary « ly 

lems that await solution Continuation of the efforts (council of Minnesota, will discuss 

tor unification of lav e | ed States would w iking for the Judicial Council of the the Mir 

doubtedly accelerate S en ( ilready stimu esota Supreme Court The following rv Pre 

lated by the constantly expanding realm of activity of fessor Pirsig indicates the scope of th itters he w 

the federal government discuss Members are particularly asked t ote hi 

request that if they have any suggestion to what 

Social and Economic Studies Needed they would like to have considered they send t se sug 

gestions either to Professor Pirsig at the Law Scho 
\nother held, and pel haps the most important one, r to the offic { the state bar associat Cast sev 
where a rappro hement betwee e American repub iys before the meeting. 

lics would be a promising subject of study is the legal he Judicial Council has been making a rather e» 

philosophy of the various cc untries Che general out vork I 1€ lin i ip! 

1 1° = 1 , , 1 { ourt Over 1,000 cases have been read and analyze 

OOK on lie social and ¢ nomic thought is the 

; da so ind the briefs and records have been ex ed in ove 
source where the actual laws, statutes and decisions - ‘eerie 

ti | 1 50 recent cases thus far. From this a iderab 

t dew eT ne +1 

ld Where amount of material has resulted that should be of inter 

Ju Law a est to lawyers engaged 1n appellate WOrK, and il very 

plant that lives 1OnS before t throws ut its bulbs vlad to accede to your association’s request to present 
Phe common law system oO le United States and some of this material at the annual meeting of the asso 

the civil law systems of the Latin-American republics ciation 

nught find it easier to arrive at an understanding under \mong the items that I expect to cover ar 

the present conditions than hitherto hat the difte1 (1) \ descr ption ot the manner in which the cou 

ences between the tw le Oo il systems are co proceeds In the decisi n Ol its Cases, how t voes ibout 

is not gainsaid. but in vies f the fact that both svs Its ( both before and after oral arguinent \lany 

year untamuliz vitl hat tak place in the 

tems have profited from ea other,—and peoples ar¢ ppear u liar with what takes | tl 

Supreme Court alter cases are submitted t t \ bet 
able to live side by side as in Canada and the United 

Stat , ‘ios Be ter understanding of it should aid in the preparation ot 
ates, under the two systems it wou seem that th ] | \ 
records and briefs that are submitted to the Court \s 

task Ol fi gt me two WOuld in e an impossible far as the information is available, a comparison will 

one, provided the parties desire dit be made with practices in other appellate courts 

Also the economic and social background of the r 2) Defects and inadequacies disclosed in briefs that 
spective legal systems are subjects upon which capable ive been examined with suggestions for possible 
minds may feel inclined to devote their attent vements 

develops gradually and cannot be understos (3) Defects and inadequacies disclosed in decision 

on the basis of historical reality Without 1t the Court from such aspects as lengt t opinions 

to this reality, law in itsell rms neither ul to meet points sed by counsel, treatment 

nor is it logical ; it merely becomes a set act questions, etc. Criticism within ‘ i ; F 

historical bac kground othe \ ericas rK thie upre irt are not 

1 ent that re of the pornt by t 
similarity and so much difference that it pr 

expect t ileal with thet ane LK i 
excellent field for comparative studies 
We have attempted to indicate some ‘ problen | hope you will make it clear to membe va 
of study which would come within the realm 1 cente thot onmoeations. aa 4 at they would like t ve 
of Latin-American legal studies, though obviously onsidered will be welcomed and may be sent. at 
its first and most elementary task would remain that even days before the meeting, either to the State Ba 
ot providing the material without w no productive \ssociation office, or to me at the University of Minn 
work could be accomplished. In nor times such a sota Law S t inderstanding hat tul 
project might be attr ( , point of portunity liscussio1 
‘ the subiect 
view ; under the prese s nes lar more 
ticle 
unportant than t 5a p the urgent article 
task to preserve those « nomic and political liberties ( Deciso1 s } Con stud 

which mav be saved from destructior m “Judicial Bus epared 1 
It is confidently expected that this small beginning 1939 by the Judict Phe article 

the 1 States G may thereto I nis issue e 

stimulate compelling interest on the t of the bar the United Stat er, is of 

the law school in the legal systems and languages of especial interest rye r judi 

our merican neighbors Their value would be both ial Researcl 

practical and cultural, even though there were no threat Council of Minnes ig il 

against the solidarity of the western countries, our re- enging Perhaps s i ure 

publican institutions and our philosophies of life. Their doing some similar ik 
tio he in rative her ntemplat +} nl] | 

study hecomes perative whe we contemplate the ng examples may s subje d 


ad other states to follow suit. 
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By CHARLES 


ave been xtending 


QR years labor organizations | 

their sphere of influence and have been securing 

advantageous agreements through the coercion se 

hy picketing und nereasingly attenuated circum 
nces Attempts to curb this t ndency by restrictive 
tatutes were inevitable But until the decisions’ of 
e Supreme Court April, 1940, it had probably 
ever occurred to n ople that peaceful picketing 
is henceforth bevor e reach of legislative regula 
‘on because it was constitutionally protected freedom 
speech. This arti I ns a brief survey of mod 
rn developments in picketing, and it questions the 
titude of the Supreme Court toward = I gislative 
estrictions of this coercive device 


Strikers have always tried by some form of picketing 
to prevent non-union workmen from taking their places. 
This device covers a wide range of activity—from mass 
picketing with physica! violence and the notorious “‘sit 
lown” to the more usual peaceful picketing of recent 
ears. But violence, intimidation and interference were 

one time such common manifestations of union 
picketing that most people still associate extreme 
inpleasantness with the tern 

\ll American courts agree that violent and intinn 


lating picket lines are u1 


lawful. and they almost unani 


mously condemn th se of libelous and deceitful 
posters. But they do not generally recognize the 
legality of all peace ful picketi In the first place this 
term is ambiguous. By hypothesis, it excludes violence, 
ntimidation, interference and abusive languag« By 
usage it has come to e? e defamatory and fraudulent 
posters. Practically, enifies the mere giving of 
1 two pickets at each door or gate of 


iotice by one or 


the premises in order to avoid any implied show of 
force by numbers alone The term does, however, 
apply to all picketing including stranger picketing, 
whatever the nature the alleged labor dispute may 


1.1 


ble features just recounted 


be. from which the objectional 
are absent. 

Like other self-help devices of orgamiz | labor, 
picketing is used because it compels. [Employers and 
merchants condemn it as an invasion of their rights 
to do business. which necessarily include access to labor 
and to customers without terference Thev regard 
picketing as an afhrmati lertaking to deprive them 
of these beneficial rel S unless they change their 
business methods t 1 to the e c desires of 
the labor unions And that. of course, is exactly what 
it is. Proponents ot ganized labor contend that 
picketing is merely an att to persuade others to 
accept the values of the concerned and to cooper- 
ate with the union in pt ting its economic program. 
If successful picketing compels because of the damage 
caused to the picketed enterprise, that is merely a 
consequence of the revised social opinions of those 
whom the picke te? ( r 1! But this 1s merely 
1 polite way of saying labor unionists claim the 
privilege to compel bi ff the essentials to con 

1 TH rnhil (+ 734 1910 { arlson 

Calitorma, 60 Sup. Lt 140 
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tinued enterprise, as long as they do it peacefully and 
by persuasion and appeal. 

This frank statement should not upset anyone. The 
privileged deliberate infliction of damage on another ts 
Most successful business 
ultimately harmful to 
Trade blithely ruin all who refuse 
pliance with their standards; yet the courts remain 
complacent. The strike (or labor boycott in its simplest 
form) is used because it compels and is extremely 
damaging; yet we all recognize it as a legitimate 
counter in the eternal conflict of economic interests 
Peaceful picketing, then, cannot be condemned merely 


a commonplace in our law 


someone, 


competition proves 


associations com 


because it causes harm. 

But a practical distinction exists between picketing 
activities on the one hand and strikes or boycotts on 
the other. The former constitute active interference 
and the latter are purely passive refusals to deal. lf 
men collectively refuse to furnish services or to spend 
their wages for certain goods, except upon terms they 
stipulate, it is almost impossible to condemn their pos! 
tion without recourse to some sort of consptracy notion. 
But when a union coerces an employer or a merchant 
for hiring or selling as he pleases, by parading before 
his place of business and actively influencing others 
not to deal with him, a practical difference is obvious 
The common law reveals an ancient judicial antipathy 
toward all active interference with the interests of 
others. Nor does the recitation of active and efficient 
competitive practices in business as privileged commis- 
sion of harm greatly affect this argument, since they 
help to improve service and to lower prices for all, 
incidental benefits which hardly follow from increased 
labor organization. At any rate, those who sincerely 
believe labor unionism to be a menace to society and 
dangerous even to its constituents the only possible 
beneficiaries—may pardonably take the position that 
government goes far enough in tolerating organized 
labor's refusals to deal and should not uphold its active 
disruption of the business of others. 

But the permissibility of peaceful picketing cannot be 
passed upon as a matter of principle. It is an essentially 
practical issue. Almost all courts have eventually 
acknowledged the legality of peaceful picketing by 
employees engaged in a lawful strike. Some courts, 
particularly that of New York, find it easy to accept 
peaceful picketing as an organizational device in the 
absence of a strike. Other courts, permitting only 
strikers to picket, believe that only those workmen who 
have a grievance against their employer concerning 
immediate conditions of employment should be allowed 
to compel reform by this device. Apparently they 
believe that outside or “stranger” pickets can have no 
legitimate grievance to publicize and therefore interpret 
stranger picketing as the gratuitous infliction of harm. 
Such courts refuse to concede that all union labor in 
a particular industry has an interest in organizing all 
of the plants throughout an industry. They will not 
see that as long as some of these plants remain open 
shops, the business of the unionized plants is threatened 
by the competition of non-union made products which 
are cheaper because of the wage differential and that 
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unionized employer is a 
threat to the securitv of the union workmen whos« 
vages must be lowered to me this competition. 
Recognition of this interest has led some courts to 
allow peaceful stranger picketing as an organizational 
device. 
peting open shops only by the frequently impracticable 
individual 


Other courts allow unions to organize com 


method of privately persuading enough 
workmen to join the union so that an effective strike 
can be called. At let the plant 
he picketed and then only by actual strikers. Such 
courts forbid stranger 
ground that union employees in competing plants have 
no grievance against open shop producers. The more 
liberal courts take a broad view of the conflicting inter 
lism implies 


that pol Tt ly will the 
t] 


picketing on he untenable 


ests involved and realize that labor unio 


not only competition between union and non-union 
producers in the same industry but also between the 
unions on the one hand and the open shop producers 
as well as their non-union employees on the other 

In this issue over stranger picketing the validity of 
the entire union economic program is at stake. Courts 
which have conceded the legalitv of limited union coer 
clive devices like strikes for wave nd hours and 
incidental peaceful picketing, are making their last 
stand against the logical extension of the labor union 
principle—federated monopol ( ol over all jobs 


in all industries. Our courts have long been committed 


in principle to the legality of collective economic coet 
designed to further the interests industrial 
groups. They have never presumed t uestion either 
the economic wisdom of th hjectives pursued by 
mdustrial or commercial group coercion or the peaceful 
means adopted to achieve ther ndeed, they probably 
evolved the term “competition” to sigmifv these com 
mercial policies of which they approved The courts 
ave alwavs preferred to leave the regulation of this 
svstem to the legislatures. Only when a new type of 
group enterprise called organized labor entered the 
industrial conflict with the weapon of economic coercion 
did it become clear that « ( t i developed a 


body of legal principle and policy applicable to a world 
hey intended 


consciously or 


in’ which, 


capitalistic enterprise to dominate 


In a society where productive enterprise 1s initiated 


by private investment, the judicial philosophy of the 
past cannot be lightly dismissed. The cultural patterns 


it vould be 


of centuries dictated this position 


surprising if all who believed in it were to abandon it 
easily Several millions of our citizens are now ques 
tioning the principles of our econor culture as ther 
vere enunciated by judges. Thevy-are asking the courts 


to apply the common-law. principles petition and 


free enterprise to the activities labor unions I 
organized labor's self-he Ip campaig urts are not 
dealing with sporadic legality Ihe ire dealing wit! 
a determined bid for new cultural lues made by the 


most articulate members of our largest class in society 


labor and wage earners. Labor leaders have used 
direct methods because they have appreciated the futility 


of seeking reforms politically until they had achieved 


pervasive organization. Our courts view with alarm 
the violation of traditional economic dogma in the con 
stant attempts of unions to secure higher wages and 
shorter work days, immediate rewards which union 
leaders must produce if they are to weld otherwis« 
apathetic workmen into the pervasive organizations 
essential to the achievement of political power. They 
are skeptical regarding the social reform features of 
labor unionism when the © lead 


lost sight of social objectives and have turned their pa 
ticular unions into pressure groups dedicated solely | 
their own self-aggrandisement. They are shocked 
see unions under the control of common thugs ar 
gangsters and to observe paper unions validly charter 
by a legitimate federation but masquerading as a so 
reform to conceal the shake-downs of small tradesm«e 
by hoodlums and 
Our courts naturally hesitate to vest the unions wit 
unlimited privilege to compel universal organization 
labor. With some reason they wonder why the unions 
which they regard as no better than another type « 
business monopoly for gain, should expect to secur 
special privileges to coerce others and should be s 
bitter when the economic coercive defenses of industry 
are not curtailed. These courts no doubt deprecat 
what is commonly considered the best reason for 
entrusting the unions with almost unlimited coercive 
economic power—the fact that labor uni 
succeed at all unless it achieves throughout every indus 


racketeers. 


try and wage-paid occupation to be unionized a univer 
sal control of employment and unquestioned 
bargaining power. Such judges naturally 

the need for “evening up” 
positions of employers and workmen; but the 
do not recognize any necessity for permitting the unions 
to destroy the business of any enterpriser wh 
to be unwilling to conduct his affairs on the basis oi 
“union made” economics. They have undoubted! 
come to realize that big business has in the past bee 
allowed to accumulate too much power over sma 
business men and workmen alike. But they probabl 


( lec Live 
appre late 
the respective bargaining 


probably 


helieve the panacea to be not the creation of rival group 
with greater power so much as the depletion of tl 
power accorded to corporate enterprises and regulatior 
of the power created by labor organizations tl 
legislation practically directed at the needs of worl ing 
men for collective representation. Some of these judge 
obviously resent the position taken by the government 
whether or not it was in response to political exigencies 
as an Official adoption of an economics of pressure 
groups evolved by the groups themselves for their owt 
self-interest, regardless of its effect on society in gen 
eral. 

If these considerations are not apparent in judicial 


opinions directed against the extension of peaceful 


stranger picketing, they are at least implicit in every 


one of them. In the absence of legislation designed t 
expand the organizational privileges of untior 
can hardly be blamed for allowing such considerations 
to influence their decisions But the widespread ade 1) 
tion of anti-injunction statutes more or less foreclose 
continued judicial resistance of this sort. These trite 
of course, were primarily aimed ‘at curtailing the bac 
udicial habit of IssuIng myjunctions§ tor freel il 
sually against coercive union tactics Chev were 


supported by conservatives who were no 


inionism but who feared that the courts were develop 


ing a power to condemn unpopular economic activities 
without adequate trial, a practice which tl 
might endanger imbedded political and constitutional 

Although detailed discussion 
of the abuses of injunctive power in labor cases does 
not seem appropriate in this article, some discussion of 


the effect of anti-injunction statutes on the development 


traditions of due process. 


of union economic coercion through peaceful picketing 
is important 
I] 
Section 20 of the ¢ lavton -Act was the firs cry } t 
legislative undertaking to urtail the huse thie 
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njunctive power against labor unions. But this meas- 
ire proved abortive, the Supreme Court declaring it 
nerely to restate the common law.? The presence of 
such qualifying words as “‘peacefully” and “lawfully” 
rendered Congress’ description of non-enjoinable union 
oercive activities utterly meaningless as far as intro- 
lucing any change was concerned. Furthermore, the 
ourt was convinced that a “dispute concerning terms 
ind conditions of employment” could refer only to the 
strikes of employees complaining of grievances against 
their own immediate employers, and could not include 
the organizational activities from without of a union 
moving in upon an open shop in an attempt to 
unionize it. 

In the same year in which this was decided, how 
ever, the Supreme Court seemed to concede the legality 
of extremely limited stranger picketing. In the Tri 
Cities case,? Chief Justice Taft grudgingly admitted that 
the use of one or two pickets at each gate of a factory 
1ad become permissible at common law, at the same 
time re-emphasizing the fact that section 20 of the 
Clayton Act applied only to pickets who were on strike 
or in a temporarily suspended relationship of proxi- 
mate employment with the picketed employer. Under 
consideration at the same term of court was Truax v. 
Corrigan,‘ a case arising out of one of the many state 
anti-injunction statutes modeled almost exactly after 
section 20 of the Clayton Act. The Arizona Supreme 
Court,> had refused to enjoin raucous and libelous 
picketing of the complainant's restaurant by a waiters’ 
union and the case was appealed to the highest federal 
court. In his opinion Chief Justice Taft declared that 
the state act was unconstitutional as construed by the 
\rizona court, the decision appearing almost on the 
heels of the Tri-Cities case in which he had upheld the 
practically identical provision in the Clayton \ct. 

Truax v. Corrigan. in a way. is a legal curiosity. 
\rizona was apparently under no obligation to provide 
injunctive relief at all against union coercive activities, 
and if it had not enacted the statute involved, a decision 
denying the appropriateness of an injunction to protect 
business good will would at that date have been unas- 
sailable in the federal courts. But because a statute 
was involved, the defeated litigant could appeal to the 
highest federal court for its opinion on the constitu 
tionality of the act under the Fourteenth Amendment. 
In an opinion which still baffles good lawyers, Chief 
Justice Taft declared that the Arizona statute, as con- 
strued (in other words, the Arizona court’s decision ) 
was a denial of due process and a violation of the equal 
protection clause. No state, he declared, may enact a 
law which permits one group (employers) to be sub 
jected to the tortious activities of another group which 
remains immune, by virtue of such statute, from the 
only practicable remedy available He obviously be- 
lieved that the selection of organized labor as a class 
whose harmful activities were to be made non-enjoin 
able and actionable only in suits for damages, was arbi 
trary and capricious, resting upon no reasonable classi- 
fication. This decision did not, of course, specifically 
establish that state anti-injunction acts of this type must 
not be locally construed so as to render stranger picket- 
ing non-enjoinable; but the implied warning almost 
to that effect was fairly plain, and no state court there- 
after undertook to suggest that this type of act applied 
to picketing of non-stril 
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{$. Truax v. Corrigar 57 U. S. 312 (1921) 


Truax v. Corrigan, 20 Ariz. 7. 


PEACEFUL PICKETING AND FREEDOM OF SPEECH 711 


But these cases occasioned Mr. Justice Brandeis 
scornful and carefully documented dissents® which have 
hecome the basis of reform measures. He pointed out 
the interest which every union has in organizing com- 
peting open shops throughout its industry if it is to 
protect itself from the undermining influences of sub- 
union standard competition, whether or not the work 
men in such open shops are satisfied with or apathetic 
about local working conditions. His point of view 
inspired Professor Frankfurter to draft and propose 
the present Norris-LaGuardia Act,’ in which the term 
“labor dispute’ was painstakingly defined to include 
organizational activities from without and in which 
such activities as peaceful stranger picketing were ren 
dered non-enjoinable. After its passage in 1932, sev 
eral states shortly adopted similar acts, Wisconsin 
anticipating Congress by a year. 

Now nothing could be clearer than the determination 
of legislatures enacting this new type of anti-injunction 
law to render non-enjoinable all union economic coer- 
cion, whether or not the proximate relationship of 
employer and employee ever had existed between the 
union in question and the employer it sought to organ- 
ize. Hence it seemed a foregone conclusion that under 
this type of law peaceful stranger picketing could not 
he restrained. Nevertheless, most of the district and 
appellate federal courts decided otherwise. But the 
New York and Wisconsin courts gave this term its 
unmistakable meaning. Indeed, the first case to reach 
the United States Supreme Court on this issue, Senn 
v. Tile Layers’ Union,® arose on appeal from the Wis- 
consin court. The facts of this case presented the 
pitiful plight of a small tile laying contractor who hired 
hut one helper and who eked out a living from a two 
thousand dollar a year business by laying tiles on his 
own jobs. The tile layers’ union requested him to 
hecome unionized and he agreed to do so if he might 
continue his practice of doing a journeyman tile layer’s 
work, But the union would not relax its rule forbid- 
ding this practice. Senn thereupon refused to unionize 
and as a consequence every job he took was persistently 
picketed by the union, to the virtual ruin of his busi- 
ness. Here was a case which starkly revealed the aims 
and needs of unionism and the ruthless effects of union 
economics not only upon small business but also upon 
the consuming community. Only one who has com- 
pletely dedicated himself to labor unionism, “right or 
wrong,” could wish for union success in this case. And 
yet under the Norris-LaGuardia type of statute there 
was no question that the union must win, the only 
issue being whether or not the picketing should be 
enjoined. The union interest was clear; the existence 
of a “labor dispute” within the plain meaning of the 
Wisconsin Act was beyond doubt. Those who dislike 
the federal Supreme Court’s decision upholding the 
Wisconsin court's refusal to allow injunctive relief must 
admit that unless Congress and state legislatures have 
no constitutional power to enact such laws, affirmance 
was inevitable and proper. 

Senn, of course, directed his attack against the legis- 
lative power to enact such a provision; but he got 
nowhere. One would have supposed that Mr. Justice 
Brandeis would have been content to rest his decision 
on the thesis that the legislature has the power to 
render non-enjoinable, if not to legalize outright (as 
the Wisconsin legislature had done) the exercise of 


6. In the Duplex and Truax cases, supra notes 3 and 4 
7. 47 U.S. Stat. 70, ch. 90 (1932) 
s, 301 U. S. 468 


9, 268 N.W. 274 
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economic coercion by labor unions as well as by busi 
ness organizations. Actually he went mu farther. He 
eclared that the legislature ild no e prohibite 
peaceful stranger pick ting vanted to do s 
because icel DIcKe 1s an se ot cons 
tutionally guaranteed “freedom of speech.” Thus, he 
continued, the union conduct having been peacetul an 
non-litbelous, 7 rua 7. Corrigan was utterly irrelevant 
because the legislature id merely acknowledged the 


non-enjoinability of conduct which amounted to the 


exercise of freedom of speech: and nobody has a con 
stitutional right to a remedy against the lawful conduct 
of others 

In the opinion of many who believe that labor unions 
should share the same civil rights of combination, of 
free enterprise and of the use of economic coercion that 


business men have always enjoyed, Justice | 


overreached himself in the Senn cas¢ \lthoug 

of his observations were pointed, | main ideas ex 

pressed therein hardly bear analysis Nothing in the 


Constitution, he declared, “forbids umions from con 
peting with non-union concerns for customers by means 
of picketing as freely as one 
another by means of adve sements 1 the press, D\ 
circulars, or by his window displays.” 


asserted to be merely the union method of advertising 

“to win the patronage of the public” so necessary to 
gaining a livelihood. believe that moder 
advertising has become a highly organized pressure 
campaign designed to undermine sales resistance and 
is a wasteful appendage to the cost of goods as wel 
as a stimulant to unwarranted credit extension, bette 
restricted than extended into new fields, should remet 


ber that its very existence may prevent labor unions 


from securing an adequate medium for publicising their 
interests. For many intelligent people believe comme 
cial advertising to have given big business such a 


control of the press that impartial presentation of social 


and political issues, much less bor’s version o 
union aims, is virtually impossible through such a 
medium, organized labor having no opportunity f 

practical freedom of speech to state their economic and 


social views in the conventional manne 


Mr. Justice Brandeis’ denomination of 
picketing as an expression of freedom of speech, 
astute circumvention by this device of the doctrine of 
Truax v. Corrigan, and his identification of peaceful 
picketing with business advertising, have pleased all 
partisans of organized labor sut reflective citizens 


might well ask whether or not exten 


able publicity pressures into a n é enterprise 1s 
the most effective means of dealing with established 
abuses of the press By implication | invests both 
types of publicity pressures with the dignity of freedom 
of speech, thereby placing them beyond the reach of 
what manv might believe to be desirable legislative 
regulation sut aside from this, many people believe 
even peaceful picketing to be effective, when it is, not 
because it appeals to persuades S he wa\ 
conventional advertising does but because it annovs 


patrons of the picketed ente rprise and creates an appre 


hension of tre uble to be avoide d even at a consider ible 
sacrifice. Although many no doubt resp to picketing 
‘through sympathy toward the aims of labor unions. it 
is unlikely that any patron or consumer was ever influ 
enced by a picket line in order to secure any positive 
advantage to himself Those wl re influenced by 
ordinary commercial advertising probably expect to get 
more for their money: but those wl re influenced | 


1 


picket lines just as probablv expect less te 


VoL. 2 


fhirmative advantage than to avoid any trouble by 
perating with the unions. Naturally one should 
nterta tivations ol 
Ose econom 
evict itions 
enterpri ons of strikes 
and union boycotts In both cases the objects of pres 
sure react as they do to avoid trouble. But the pres 
sures from which tl ey react are those created tl roug! 
the collective exercise of the ordinary civil liberties men 
enjoy tod spose f their money, their business relation 
S ips and their services as they see fit. It 1s, however, 
unlikely that anyone ever responded to commercial 
advertising in order to avoid trouble. He “obeys that 
mpulse” because he is convinced on grounds of selt 


rests. He may unwittingly have responded to a 
btle pressure ; but it was not the kind of response 
1] 
| is Prospective cus 


it was imposed upon Senn an 


ners to deal only with unionized tilers or to suffet 


he annoyance and depletion of income that almost 


s advertising, Mr 


mon condauc 


) 
ince all who would h 


vs accompany picketing. 
When he characterized the pick ting in the Senn Cast 
Justice Brand 


not only as an attempt to persuade Senn 


Interpret | 1¢ 


become unionized but also as an undertaking to con 

<e tiles laid and all prospectiv: 

jobs to deal only with the union. He 
] 


rkmen on su 


lid not relate the purported advantages of such a cours« 


ain, if any, was to be 


action to anyone except union workingmen, whos 
figured only in terms of the 


in short, 


ination of cheaper non-union competition 


s a monopoly of tile laying for unionized enterprises 


hat labor unionism is absolutely essential fo 


therefore, how anyone « 


is picketing as advertising unless he wet 


union enterprise 1s correspon 


aps, however, it is fairer 


Mr. Brandeis’ views to confusion arising from an 


g 
nthusiastic insistence upon freedom of the unions to 
state their side of the argument in any peaceful, non 

violent manner they choose, regardless of e const 
uences But the immediate practical effect of the 
lecision was the destruction of Senn’s business because 
4 41 
eople wanting tile laid do not their pret s 
icketed lo justify as advertising the deliberate 
estruction of another’s business in order to further 
enterprise whi admittedly can be eco 
cally successful without eliminatio1 f non-uniot1 
petition seems to be misusing plain Englis Or 
es the remindet that business men lestrov ea 
el s enterpt Ses ordinary, competitive ettorts cl 
1 lve the use of advertising mitigate this impression 
Such methods at least depend largely upon impersonal 
] of pecul vy interest to the publ I upon 
] ng down the business methods ilar ( 

etitors o1 upol making customers al eal wit! 
Such col petite 

The most significant effects of the interpretatio1 

laced in the Senn case upon the Norris-LaGuardia 
vpe of anti-injunction act can be briefly set forth. Sup 
pose an employer bargains and contracts with one o 
"A bona fide lah mions competing ] nent 

nder the Senn case, aside from the fre spet 

iment, the employer must put up s ge 
eting by the t” union, no matter rl 1s 

he And he breaks | Ss contract the 

1 ecause oO pressure exertec ) ng 

wy he held breach of contract at 
ected to picketing in turn by the ouste Inlot it 
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is way, enterprises dependent upon employees may 

sacrificed to the cross-fire of business competition 
etween two or more rival unions, —— until 
ne of the unions becomes so powerful it can suppress 

efforts to compete with it The New York court, 
aced with this situation prior to the passage of its 
present anti-injunction act, asked how it could enjoim 
the “out” union without giving ‘ta death blow to legiti- 
ate labor activities." The court concluded by re 
marking: “It is not within the province of the courts 
to restrain conduct which is within the allowable area 
ff economic conflict.” This is no doubt a good answer 
for a court to make in such a situation; but it only 
emphasizes the lack of some government agency to regu- 
late the use of union economic coercive power to pro- 
tect the interests of business men who do not care which 
union they deal with so long as they may purchase peace 
and keep it. 

This, however, is only by way of background to one 
of the most exasperating aspects of peaceful stranger 
picketing in present day labor law. The National Labor 
Relations Act and its state prototypes have set up agen- 
ies to insure autonomous organization and genuine 
collective bargaining to workers. Under the federal act, 
for example, the Board undertakes to poll the employees 
in an enterprise and to certify to the employer the union 
with which he must bargain. No longer does an 
employer within the Board's jurisdiction have the privi- 
lege of dealing with rival unions and of selecting for 
the repre sentative of his men that one from which he 
will gain the most advantage. And yet if he bargains 
and contracts with the certified union, he may be 
exposed to the persistent and ruinous picketing of one 
or more outside unions which sought to become the bar- 
gaining representative of his men. This type of case 
has arisen repeatedly'! and it seems beyond any doubt 
that the prevailing judicial view under the existing labor 
ogg acts correctly permits such stranger picketing 
by the “out” union. The only justification for such a 
state of affairs is not, of course, to afford an opportunity 
for pressure on the employer. He no longer has any 
choice in the matter. It can be only to enable the “out” 
union to persuade his employees to change their union 
affiliations. The fact that the “in’’ union has a contract 
with the employer, presumably embodying terms of 
employment for a fixed period, seems to have been 
overlooked in the shuffle. 

Now it does not require a legal training nor an 
unusual instruction in the nature of relative civil rights 
to appreciate the folly of this situation. To do nothing 
about it legislatively is to leave enormous potentialities 
for harm in the hands of labor unions intent only upon 
increasing their own spheres of influence and upon 
getting as much as they can without too much regard 
for the normal source of income for employed men 
One of the obvious tasks of a government which has 
gone far to secure the right of universal union organi- 
zation and collective bargaining for labor is to develop 
some sort of control over the use of the resulting power. 
It seems a poor sort of answer to this observation to 
say that government has been lax about curtailing the 
use of economic power by big business and that until 
it mends its ways in that respect, labor unions are 
entitled to use all manner of peaceful coercion in any 
way they see fit to promote their interests. Many of 
our most recent laws are directed against the abuses 

10. Stillwell theatre. Inc. v. Kaplan, 259 N. Y. 405 (1932). 

11. Compare, e.g., Cupples C A. F. of L., 20 Fed. Supp 
(E. D. Mo., 1937) and Oberman and vy. U.G 
21 Fed. Supp. 20 (W. D. M 1937) 


of power by big business; and many of our citizens 
sincerely believe that the balance of advantage as 
between industry and labor has swung considerably 
toward the latter and that some sort of compensating 
regulation of growing union power is overdue. What 
ever the corrective may be—a regulatory commission 
or self-executing restrictions on certain types of picket 
ing—Mr. Justice Brandeis’ views in the Senn case and 
the present court’s recent commitments on picketing, 
to be discussed in the concluding section of this article, 
may seriously jeopardize effective reform. 

in the meantime unions are extending into new fields 
the use of peaceful stranger picketing as a coercive 
device. A meat workers’ union, unable by direct picket 
ing of the factory to unionize an open shop manu- 
facturer whose cheaper products competed ruinously 
with similar union made goods, successfully picketed the 
retail outlets of the product. The New York Court of 
Appeals denied!” injunctive relief because of the obvious 
existence of a labor dispute, basing its decision not on 
the fact that the retail shopkeeper’s employment policy 
was anti-union (he hired nobody and the union was 
not concerned with this) but on the fact that as long 
as he gained pecuniary advantage by carrying a cheaper 
and more saleable product than that put out by union 
shops, he was supporting and had a “unity of interest” 
with the non-union manufacturer and was harming the 
union. Against this continued harm, the court said, 
the union might, free from injunction, picket the non- 
union product in front of the retail shop as long as 
they refrained from addressing their remarks at the 
shopkeeper himself. The fact that patrons ceased 
entering the shop for all purposes, thus enabling the 
union to ruin the shopkeeper unless he sold what they 
wanted him to carry, no doubt consoled the meat work- 
ers for not being permitted to condemn the shopkeeper 
directly as unfair to organized labor! 

By introducing this distinction between picketing the 
product sold and picketing the seller generally, the New 
York court has placed itself in an untenable position. 
There seems to be little doubt that as long as the major 
plank of organized labor’s economic program, on which 
everything else seems to rest, is the absolute need to 
eliminate all non-union competition of union-made prod- 
ucts—in other words, to create a universal monopoly of 
employees by the unions—and as long as the courts 
accept this need as the justification for the use of their 
economic coercion, then anybody supporting a non- 
union industry in any way is an enemy of the unions 
and is working contrary to their interests. Such a situa- 
tion has all the earmarks of a dispute between the union 
and the shopkeeper, even within the wording of the 
Norris-LaGuardia type of anti-injunction statute such 
as that in New York. For this statute reads that “a 
case shall be held to involve or grow out of a labor 
dispute when the case involves persons who have a 
direct or indirect interest therein; .. . or when the case 
involves any conflicting or competing interests in a 
‘labor dispute’ (as hereinafter defined) of ‘persons par- 
ticipating or interested’ therein (as hereinafter de 
fined).” In a definitional section it appears that a 
“person partic ipating or interested” is a person or union 
against whom relief is sought and who is engaged i 
the industry in which the dispute occurs, “or aay a 
direct or indirect interest therein,” and the term “labor 
dispute” includes “any controversy concerning terms or 
conditions of employment . . . regardless of whether or 
not the disputants stand in the proximate relation of 
emplover and employee.” In intimating its willingness 


12. Goldfinger v. Feintuch, 276 N. Y. 281 (1937). 
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to enjoin picketing of the shopkeeper himself in contra- 
distinction to the picketing in front of his shop of the 
product he sold, the New York court apparently regards 
as enjoinable the picketing of any enterprise, such as an 
apartment house or hotel, which uses the services of 
a non-union independent contractor, for imstance, a 
window washing agency, or of a retail store that adver 


tises in a non-unionized newspaper. T] 


Is position, no 
matter how sensible it may seem as a matter of policy, 
appears to be contrary to the anti- 
injunction statute and inconsistent with the courts 
decision in the meatworkers’ ribed above. For, 
although in that case the picketers requested patrons 
merely to refrain from purchasing the non-union made 
product and in the latter cases the picketing could not 
he directed at a product but could only be directed at 
the enterprise itself for supporting a non-union busi 
‘tical effect in the former 


the wording of 


case des 


ness, 
} 


nevertheless, the net prac 
case was to condemn. the shopkeeper altogether tor 


selling the product in questior 
These cases are likened to secondary boycotts; but 


of course they are more than that. Organized consumer 
refusal to deal with stores purveying a non-union made 
product or to induce cessation of its a typical 


whether exe rcised by labor 


sale 
secondary boycott pressure, 
unionists as consumers or by the general public—seems 
relatively acceptable. The picketing described above is, 
however, more than this. It is an attempt, at a place 
where neither customers nor enterpriser concerned 
can miss its full effect, to dissuade patrons from enter 


the 


a store by conduct calculated t 


ing annoy and to make 
them experience a feeling of social ostracism or some 
feeling of discomfort if they do. Some patrons would 


no doubt respond through sympa 


but most people are 
their household 


toward the union: 
1 to pay 
her the inter 
almost every- 
tribute in orde 
to obviate anv chance of inconvenience or trouble. This 
picketing compels storekeepers to abandon obviously 
sound economic practices in prevent interfer 
ence in a course of business mutually beneficial to them- 
selves and to all consumers \s to whether or not all 
this is true, any intelligent person's opinion is quite 


not easily induce more for 


necessities in orde 


\ t} 


ests of someone else \f e same time. 


one would pre ter to pay some sort 


order to 


as good as that of any judge sitting on any court in 
the land. Granting labor umions the right collectively 
to refrain from purchasing non-union made products, 
from working for a manufacturer or user of such prod 


ucts, or even to picket under certain circumstances the 


prenuses of an emplover who operates without union 
workmen, it 1s another thing to let them force retailers 
and enterprisers to discontinue the sale and use of non 
union made goods and non-union rendered services 


(other than by direct employment by 
between them and their cu 


actively creating 
The 


> as con 


barriers claim 
that such coercive union practices are 


stitutional freedom of speec] an 


stomers 


are merely the 


exel 
cise of ordinary civil rights available to all is a perver 
\merican ideal which |} 


sion of an etravs an odd 


understanding of one of this country’s most precious 
heritages. 


Ill 


Freedom of speech, like freedom of enterprise and 
other concepts dealing with liberty of action, are notions 
which form the very cornerstones of American demox 
racy. But we should constantly remember that they 
are concepts and are not susceptible of precise defini 
tion l’ractically, they are functions of wav of Ife 
which in the present dav world seems very dear to most 
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of us. Freedom of speech and expression historically 
deals with the unrestricted dissemination and communi 
cation of ideas, chiefly concerning political and economic 
issues. Our system of government is committed to the 
faith that the good sense of our populace is the best 
defense against the effusions of crackpots or against 
the more rigorous claims and propaganda of disciples 
representing undesirable political or social folk-ways 
We believe that only general good can sift through the 
sieve of public opinion, so we let all sorts of discussion 
be thrown into the hopper. 

But freedom of speech deals with the unrestricted ex 
pression of ideas. And in the United States labor organi 
zations have always been allowed to talk, no effort ever 
having been made to prevent them from discussing thei 
programs as freely as they choose. Amusingly enough 
labor unionists have always been reluctant to discuss 
openly and frankly the main underlying ideas of thei 
economic program. ‘They do not seem anxious to popu 
larize the notion that labor unionism cannot 
until all independent non-union enterprise is suppressed 
and the large national unions have achieved a monopo 
listic control of employment. They emphasize the 
benefits of unionism to union members, a result which 
any economists question as long as these benefits are 
secured through collective bargaining; but they do not 
discuss the consequences of universal unionism to con 
sumers in general. Revelation of the essentially selfish 
motives of labor leaders (perfectly respectable motives, 
to be sure, and the same which have always been behind 
business enterprise) they have always avoided and they 
have rather attempted to disguise unionism as a large 
scale altruistic endeavor. As a consequence they have 
the support of thousands of intellectual leaders 
are actuated by the social movement aspects of 
unionism and who seem to have ignored the dangers 
of the sort of power which federated universal closed 
shops may bring. 

Now if freedom of speech is to prove a valuable social 
asset, it will be because unrestricted expression educates 
and convinces others intellectually. It is submitted that 
peaceful picketing is not an argument intended to 
achieve an intellectual conquest. It is, as the foregoing 
discussion must have made amply clear, a type of coer 
cion. The only intellectual conviction to which it leads 
is the understanding that if the picketed enterprise does 
not give in, or if patrons or applicants for jobs do not 
cease dealing with him, they will all eventually wish 
they had. 

True liberals in this country no longer look askance 
at economic compulsion. But to call 
constitutionally guaranteed freedom of speecl 
placing it beyond the reach of regulatory 
deemed practicable by the majority, seems ridiculous 
policy and sheer misunderstanding of the concept under 
discussion. [Let the unions employ all manner of pet 
suasion (as contrasted to coercion) and call tl 
dom of speech. But when they insist upon “expressing” 
themselves where everyone knows that their “argu- 
ments” win, not because of any intellectual worth but 
chiefly because of annoyance and fear, they strain the 


succeed 


won 
1 
who 


such coercion 
thereby 


legislation 


iat free 


concept beyond all sensible meaning. And when the 
Supreme Court of the United States virtually fore- 
closes!* all local attempts to regulate the use of peaceful 


picketing, “stranger” or other, it is enough to drive 


erstwhile liberals, who were proud of the label, int 
some other category of political man 
But the whole matter is much more serious thai 
just this. For vears the “Old Court” was under fire 
13. See ThornhiJ! and Carlson cases, supra note 1 
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because of its doctrine of “substantive due process” 
developed to make possible the invalidation of local 
legislative experiments. It now seems from the picket- 
ing cases of last Spring that the “New Court” 1s per- 
petuating this error by using the Fourteenth Amend- 
ment to establish its conception of the guaranties of 
liberty set forth in the First Amendment. Perhaps this 
recourse is not as deplorable as has been suggested ; but 
i more recent decision sharpens the discussion. It now 
appears that whereas labor unionists have complete 
freedom of speech and expression, Jehovah's Witnesses 
are not free to draw and act upon their own conclusions 
concerning the relative merits of saluting or not saluting 
the flag if they wish to continue attending the public 
schools.'* This situation is most painful to many of 
us who can only infer that it is due either to certain 
judicial “economic predilections” or to the fact that 
labor is highly organized whereas Jehovah's Witnesses 
are not. 

\ government of men 1s a practical affair It covers 
such a vast and heterogeneous maze of interests and 
vpinions that general principles infused with the prac 
tical wisdom of judges constitute an essential element 


in its administration. Lut legislation effected by popu- 
lar representation and reflecting political sentiment 
seems tar more valuable in the world of today. The 


Constitution affords ample powers to and checks upon 
this part of government. Unpatriotic elements can be 


14. Minersville School District v. Gobitis, 60 Sup. Ct. 1010 
1940), 


RECENT LEGAL PERIODICALS 


By KENNETH C. SEARS 
Professor of Law, University of Chicago Law School 


CARRIERS 


Time Cont American Railways, by Clyde 
Is. Aitchison, in 26 Va. L. Rev. 847. (May, 1940.) 

The condition of the world makes this discussion 
timely and important. In most European countries the 
primary importance of railways is for military use. The 
development in Great Britain and the United States 
was for the purpose of favoring private ownership. 
War violently changes the conditions under which rail 
ways perform their functions and its immediate effect 
is a progressive inability of the railways to perform 
their duties adequately It was during the Civil War 
that railwavs developed as a new arm in war. The 
Confederacy adopted a let-alone policy of freedom from 
military control. This proved to be a handicap. The 
tried two polic 1es The policy of the suabordi- 
nates of Gseneral Pope in treating the railways as sub 
ject to their personal command regardless of the rail- 
way authorities proved to be unfortunate. Then the 
Union shifted to another policy, viz., congressional 
authority to take over the railways and place them by 
Presidential order under an experienced railway man 
as the military director of them. This latter plan 
worked well. During the World War Great Britain 
assumed possession and control of their railways 
“within the hour after the declaration of war.” In the 
United States we struggled with traffic congestion and, 
while Congress was investigating, the President as- 
sumed control December 28, 1917. Up to that time 
we had disregarded our Civil War experience. Since 
then economic changes have had their effect. Railways 
are now better prepared to meet the demands of war. 
Due to the increase of other agencies it is probable 
that the railways will not be requested to carry as 


RECENT LEGAL PERIODICAL: 


“J 


dealt with legislatively during times of emergency. In 
the meantime the function of our judiciary is rathet 
to make clear these powers and checks than to supply 
social policy where it believes it to have been inadé 
quately set forth by the legislatures. Unless we wish 
to live in a society where all enterprise and all social 
activity, however private, is subjected to the coercive 
influences of annoyance and fear created by some con 
flicting group interest or prejudice, we had best save 
for our legislatures the means of effective regulation of 
private group pressures which the founding fathers no 
doubt intended to include in the Constitution. It is 
disquieting to hear proponents of organized labor 
applaud the picketing cases of last Spring and then 
condemn a manufacturer who, contrary to the terms 
of the Wagner Act, insists upon telling his employees 
exactly what he thinks of a certain labor union and 
why. Nobody appreciates the need for and value oi 
freedom of speech more than university professors 
engaged in teaching social science and law. But surely 
nobody appreciates any more than these same men the 
absolute need for the legislative power to regulate a// 
social forces, whether they be speech or action, undet 
circumstances showing practical need for curbing grou 
pressures, in order to achieve a workable and hat 
monious society. And when such circumstances may 
be said to exist should, as always in the past, remain 
a matter of popular opinion, to be expressed ultimately 
in democratic fashion at the polls. 


large a proportion of the transportation as in the first 
World War. Nevertheless, certain modifications of ex 
isting laws are recommended just in case of an “emer 
gency.” 


CRIMINAL ADMINISTRATION 


The Federal Prosecutor, by Robert H. Jackson, in 
31 Journal of Criminal Law and Criminology 3. (May- 
June, 1940). 

At the Second Annual Conference of United States 
\ttorneys, Attorney General Jackson made a brief ad 
dress. The ideals expressed are so praiseworthy that 
they deserve to be remembered. Here are three of 
them: “Although the government technically loses its 
case, it has really won if justice has been done 
\ny prosecutor who risks his day-to-day professional 
name for fair dealing to build up statistics of success 
has a perverted sense of practical values, as well as 
defects of character. I think the Hatch Act should 
he utilized by federal prosecutors as a protection against 
demands on their time and their prestige to participate 
in the operation of the machinery of practical politics.” 
The district attorneys were advised that their greatest 
problem was in picking their cases; that all complaints 
could not even be investigated ; and that if the Depart 
ment of Justice “were to make even a pretense of reach 
ing every probable violation of federal law, ten times 
its present staff would be inadequate.” Warning was 
given against selecting victims for prosecution with a 
view of then seeking to ascertain if they had violated 
a statute. Courage was stated to be needed in han 
dling so-cailed subversive activities. “Some of ou 
soundest constitutional doctrines were once punished 
as subversive.” 


| > 
ex 
ini 
‘vel 
ol 
uss 
3 
| 
Su él 
sed 
po 
the 
ich | 
are | 
101 
m 
ish 
nd 
| 
of 
ed 
ec| | 
lal 
es 
at 
to 
| é 
I< 
| 
sh 
| 
iT) 
| 
e 
e 
1 
a 
] | 
4 
| 


716 \MERICAN BAR 
CRIMINAL ADMINISTRATION 
The Problem of Sentence in the C) 


Mathew I 


ial 


Law, by 


McGuire and Alexander Holtzoff, in 20 


B. U. L. Rev. 423. (June, 1940 

Two assistants to the Attornev General of the United 
States show up the striking disparity in the criminal 
sentences imposed by our federal district courts. ‘For 


the fiscal year ending June 30, 1939, the average sen 
tence of imprisonment imposed in liquor cases varied 
between 1,825 days one distr 1 100 days in 
another; and in narcotic cases between 1,840 days in 
one district and 137 days in another Likewise, 11 
one district 62.4 pet cent of all te defendants 
were placed on probation, but in a er district only 
4 per cent received that treatment Obviously, this 
is not even-handed justice and it creates a disciplinary 
problem within prisons. [england has made an im 
provement in this respect by permitting a defendant to 
appeal, with permission, from his sentence The ap 
pellate court has the power to decrease or increase the 
sentence Not much use of this general idea has been 
made in this country, but considerable use has been 
made of the indeterminate sentence scheme The Cali 
fornia type of indeterminate sentet gives no discre 
tion to the court but fixes by statute the minimum and 
maximum sentences \ committee of the Conference 
of Senior Circuit Judges is consideri vhether the 


United States should adopt an indeterminate sentence 


plan or the plan that would permit the Circuit Courts 
of Appeals to increase or reduce sentences 
CRIMINAL LAW 
The Lindbergh Law. by Robert C. Finlev. in 28 Geo 


908 April, 1944 

After a statement of the history of the | 
Law the author, De- 
partment of Justice, He apparently 
is not convinced that the law is within the 
stitution 
to the passage of 
that was 
House Judiciary 


indberg! 


rgoh 


who 1s a special attorney in the 


federal con 
He seems sympathetic with the sition 
the law, “unless absolutely 
by Chairman Sumners of the 


manifested 
Con 


mittee 


author’s opposition to the construction and aj plication 
of the act in the Skelly, Berman. Shannon. and Goox 

cases. Yet, there seems to be a certain amount of pride 
in the fact “that the combi r t the three 
bran hes of the federal government has he en the de 


termining factor in arriving at that degree of effective 


governmental control of the kidnaping racket which is 
apparent in this country today.” Those who are not 
Comvanced of the author's doubts and criticisms will 
take com ort, by way of wishful thinking perl aps, that 


11 


the author's opinions “shall in no mannet 
to be official 
Justice.” 


construed 
Department of 


represt ntations ot the 


INTERNATIONAL | 


val ] th, Py, ar by Frederi 
Rene Coudert, in 15 Notre Dame Lawver 271. (Mav. 


1940. ) 

Though written 
are still of interest 
remember that 
law and of our 
reported cases a ik 
frequent. Nor is international 
certain than constitutional law. The 
the law of the 
mented for 


’s observations 
well to 


common 


pessimism it is 
nternational law is part of the 
\merican law as manifested in many 
more 
more un- 
lificulty is with 
in time of war. Norway is compli 

correct applica- 


become 


law of peace 


sea 


a prompt, courageous, and 


ASSOCIATION 


JOURNAL 


American 
are: (1 
Council in 1916 that an orde 


tion of international 
vessel, City of Flint 


law in the case of the 
()ther item 7 


a dictum by the Privy det 
of the King in council could not override a plain rule 
of international law; (2) a treaty between the United 
States, Great Britain, France, Italy, and Japan in 1922 
prohibiting the use of submarines as commerce Stroy 
rs; (3) the “neutrality legislation” practically aban 
lons the old doctrine of the freedom of the seas for 
vhich we fought in 1812 and again in 1917: (4) the 


transfer of American ups to the Panama 
and (5) the of P 

American 
ds of 


anama 


immunize the from belligerent 


hundre 


continent 


tion for miles bevond its coasts we ild he 


a radical departure from international law but if 
enforced might become a recognized doctrin¢ is 

the Monroe Doctrine when some federative 
world plan becomes a reality, and it is Zed ong 


1 
the nati 


tion oft 


interest 1s in the preserva 
will 


ms that their 


peace, tl 


mayor 


law this age 


roug] 


cease 
LABOR RELATIONS 

The State Legislatures and Unionisi Russell A 
Smith and William |. Delancey. in 38 Mich. L.. Rev 
987. (Mav, 1940 

The lawyer in search of information concerning leg 
islation in the states concerning emplover—emplovec 
relations should consult this a Like most arti 
cles which are essentially devoted to compil g O1 
mation it makes dull reading but it appears to be care 
ully done. The first part is concerned with legislative 
restrictions on employers and includes restrictions on 
their power to contract, their power to control the 
labor market, and a comment on the seven state labor 
relations acts. The second part deals with employee 
restrictions, including the strike, picketing, and boy 


cotting. The final part 
provide peaceful 


ing mediation, 


statutes whicl 
settlement of controversies, includ 


Juntary ar 


discusses 


voluntary and inv 


LITIK 
Sections, Classes, and the 
\rthur N. Holcombe, in 


1940 


Federal 
20 B. U. L. Rev. 464 Jun 


A Harvard professor of government has esented 
capital essay. The question is whether it is true, 
as argued by the Communists and Fascists, that the 
people of a modern state are divided into precisely 


two classes. In the convention of 1787 there was no 
wage-earner, artisan, independent handicraftsman, ot 
small independent farmer The upper class members 
came from three classes. viz.. the landed interest the 
commercial interest, and professional men wl had 
close contacts with the great landowners and met 
chants. These constituted more than two-thirds of the 
lelegates, but it was difficult for them te te O 
the seventeen middle class delegates, en were pro 
essional men. Most of them exerted little influence. 
but the others, part ; delegation 
spoke with the This was 
true on the problems of mem 
bers « f one house itions ¢ 
the voters to elec the 


achie\ 


necticut Comprot nise I 
tionalists and the ( ‘oniederation’ sts, and a victorv for 


the Federalis 


Net 
tte 
| 
vould 
A 
Con 
tea! 
S 
\ 
membet inches Ot Congress. ihe greatest 
~ 


LEGAL 


Minnesota Supreme Court Warns Lawyer Against 
Testifying as Material Witness 

N a recent case, where a lawyer, who had witnessed 

a will, represented the proponent for probate, and 


the validity of the will was contested on the grounds 
that the testatrix lacked testamentary capacity and was 
unduly influenced by the beneficiary, the Supreme Court 
of Minnesota said 
“What has been said disposes of the appeal on its 
merits. There is, however, another matter which we 


cannot overlook ot discussing, much as we 


would like to avoid so do‘ng. In Ferra Taylor, 197 

Minn. 5, 12, 265 N. W. 829, 833, we said: ‘The prac- 

tice of attovneys of furnishing from their own lips and 

on their ow: iths the controlling testimony for their 
ed by judicial silence. 


client is one 


The good name and deservedly high standing of the Min- 


nesota Bar require that the practice be st ypped, for 


nothing short of actual corruption can more surely dis- 
credit the professior By appearing in the dual 
capacity of counsel and witness, and necessarily 
by argument urging upon the judge, as trier of the 
facts, the truth of their own testimony counsel 
for plaintiff have subjected themselves to the results 
which automatically attend such a spectacle, for a law- 
yer, “occupying the attitude of both witness and attorney 
or his client, subjects his testimony to criticism, if not 
suspicion.” In most cases, counsel cannot testify 
for their clients without subjecting themselves to just 
reprehension.” Citing cases. ) 

‘That applies th at least equal force here. When 
counsel learned tl he vas a contest to be heard he 
knew well enough that his testimony in the case was 
essential to proponent success lo accept a retainet 
as he ttorne rope nd unlawyerlike in these 
circumstances. It to be hoped that no occasion will 
again arise whi will make it necessary further to 
admonish counsel In re Stephens’ Estate, 293 N. W. 
90, 93 


last vear the same practice was strongly condemned 
in /n re Haden, 4 A. (2nd) 882. 


Canon 19 provides: “When a lawyer 1s a witness 
for his client, except as to 1 rely formal matters, such 
as the attestation or custody of an instrument and the 
like, he should leave the trial of the case to other coun- 
sel Except when essential to the ends of justice, a 


lawyer should avoid testifying in court on behalf of 
his client.” 
In Opinion 50, the Committee on Professional Et!nes 


and Grievances \merican Lar Association held 


that an attorney can neither properly accept employ- 
ment in a case, if he knows that he or his partner 
will be an essential witness, nor continue as trial coun 
sel after he acquires such knowledge 


New York Attorney Disbarred for False Swearing 


Attorney Samuel Lang was acquainted with Joseph 
Brickner and Julius Bernfeld since 1923 and knew 
that they had beet usiness as furriers and importers 
for more than thirty-five years and had been incorpo- 
rated since 1925 under the name of Brickner & Bern 
feld, Inc He epresented them on various occa- 
sions. In 1936, they retained him to organize Frost- 
land Fur Dyeing & Dressing Corporation, a New York 
corporation. On behalf of said corporation, he also 


negotiated with the (sreenpoint Savings Jank for a 


ETHICS 


lease of certain premises in Brooklyn. Said lease was 
submitted by the bank to his client, the Frostland Cor- 
poration, for execution, and was executed by Joseph 
Brickner as president of the corporation. Instead of 
using his own name, however, he signed the lease in 
the name of Joseph Friedman. Lang affixed his sig- 
nature to the acknowledgment clause of the lease as a 
notary public, certifying therein that “Joseph Fried- 
man” had appeared before him and duly acknowledged 
the execution of the instrument. 

In a supplementary proceeding recently brought to 
ascertain the whereabouts of the officers of the Frost 
land Corporation, respondent testified under oath that 
he recalled the name of its president as being Friedman, 
that he did not know his first name but it commenced 
with a J; that he did not know Mr. Friedman very long 
before the incorporation. He further testified that he 
knew Joseph Friedman, the man who signed as presi 
dent of the Frostland Corporation, to be known as 
Joseph Friedman; that he was introduced to him as 
such, and he executed the lease in that name. 

It was only after Joseph Brickner had been located 
and examined and had admitted that he and Joseph 
Friedman were the same person that the respondent 
made a similar admission. In explanation of the fore 
going facts and the giving of the aforesaid and other 
false and misleading testimony under oath in the sup 
plementary proceedings, the respondent claimed that 


the original intention was to conceal from the trade 
the fact that Brickner & Bernfeld, Inc., had any con 
nection with the Frostland Corporation ; in other words, 
that they were conducting their own dressing and dye 
ing establishment in order to process skins imported 
by them less expensively than could be done by inde- 
pendent establishments. He claimed there was no 
thought of wrongdoing in the use by Brickner of the 
name Joseph Friedman. In further attempted explana- 
tion of his false testimony he alleged he had been irr 
tated by the refusal of counsel for the plaintiff to grant 
an adjournment and therefore “proceeded to answer 
certain questions relating to Friedman with a mental 
reservation.” 
The Court said: 
“This effrontery does not aid the respondent's cause. 
His conduct in the supplementary proceedings is in- 
excusable and shows a deliberate attempt to exploit 
the original deception which he alleges was without 
wrongful intent. He had ample opportunity to correct 
his testimony but failed to do so.” 
The respondent was disbarred. /n re Lang, 20 N. 
Y. S., 913, 915. 


How Depraved a Lawyer Can Become! 


In a disciplinary proceeding against an attorney, ad- 
mitted to practice in New York but six years ago, it 
was shown that he aided and abetted attempts to divert 
to his uncle, in whose office he was employed, accident 
cases in which he knew other attorneys were employed ; 
that he aided and abetted his uncle in permitting a 
disbarred attorney to hold himself out as his uncle 
and to practice law under his uncle’s name; that he 
participated in misrepresentation to a client as to the 
status of her case and the amount of work done unon 
it: and tha. he participated in unlawful withholding 


) 
1) 
ler 
uit 
d 
in | 
for b 
he 
as 
lel 
ud 
be 
ve 
ng 
| 
3 
aa 
if 
e 
ve 
1e 
r 
eC 
\ 
pt | = 
n 
4 
d 
$ 
LA 
le 
| 
ie | 
d 
| 
4 
e 
T 
7ill 


718 AMERICAN ASSOCIATION JOURNAI VoL. 26 


of moneys due chents, although it did not appear that 
any of the moneys withheld were applied to the attor- 
ney'’s own use. /n re Nadelweiss, 20 N. Y. S. (2d) 

The attorney was disbarred. 

Lawyer Disbarred for Inducing Client to Make 

False Claim 

\n official referee found that Esther Insel’s woman 
client, a former domestic in her mother’s home, had 
been injured by a fall, while descending the stairs from 
a sidewalk to a subway station of the Interborough 
Rapid Transit Company in New York City; that Miss 
Insel induced her client to claim that she was injured 
hy falling into the space between the train and the 
platiorm and to persuade a friend to state falsely that 
sie witnessed the accident; that Miss Insel induced 
both to sign false statements with reference to the 
accident and requested them to testify falsely on the 
trial; and that she attempted to obstruct the Accident 
Fraud bureau's investigation by requesting her client 
to give false testimony when she appeared before that 
hureau. The false statements were sent to Attorney 
Morrison P. Paley, to whom Miss Insel was later 
married. He had them photostated, sent them to the 
Interborough Rapid Transit Company and thereafter 
prepared and served an unverified complaint on this 
fabricated claim, in which he appeared as attorney of 
record. Paley had conferences with the client and 
her friend and urged them to stick to their stories. He 
later consented to have his name stricken from the roll 
of attorneys rather than face charges arising out of 
this matter. 

The referee concluded his report as follows: 


“I can state that in my entire career I was never more 


confident than I am im this proceeding that I have 
arrived at a correct decision and correctly judged wit 
nesses and their credibility. | feel as certain as if | 
had heard the respondent and her husband confess that 
the facts are true as | find them Nor have I ever 
been called upon to decide a matter in which I encount- 


ered and there were palpable, at least to me, so many 


devices resorted to, oral and written, and so much 


strategem displayed to conceal and camouflage fraud as 
were resorted to by the respondent and her husband 
from the initiation of the conspiracy, then in its execu- 
tion in the face of the danger of exposure, and finally, 
in the preparation and bolstering up of a_ fabricated 
defense.” 
The Court added 

“The record herein conclusively sustains the finding 
by the referee that the respondent has been guilty ot 
professional misconduct. Her conduct in this, her first 
case, is a sad commentary upon the ethics of some of the 
persons now gaining admission to the Bar. Jn re Insel, 
20 .N. Y. S. (2d) 729, 733. 


The respondent was disbarred. 


Cincinnati Bar Association Launches Interneship 
Plan for Law Students 


The first step in an interneship for young law grad 
uates is being taken by the Cincinnati Bar Association's 
Committee on Junior Bar Activities with attempts to 
place graduates in private law offices this summer where 
they will work without other compensation than the 
practical experience thus to be obtained. 

The second step is to be taken next year, when it is 
expected that arrangements can be made for an appren 
ticeship period in city, county and federal offices for law 


students about to begin their last year at school. 


In such case the period of service will be about two 
months. 

The plan recognizes that little time can be given in 
law school to the technique of law practice and that 
a person admitted to the bar still has many vitally 
important things to learn before he can be of service 
to a client. Many a highly useful bit of knowledge 
will be picked up by the student who gives his time 
to work in a public office. and equally useful know] 
edge will come to the graduate who is given the chance 
to perform miscellaneous tasks in a private law office 
and observe office routine. 

The committee states that this program has been 
received enthusiastically by the law schools. Students 
and graduates will doubtless welcome it. All that re 
mains now is to obtain the cooperation of the profession 
to make this a permanent activity, the committee said 

\ letter from the committee has gone to each private 
office in the city, explaining the plan and asking the 
recipient to place one of the young graduates in his 
office on the terms outlined. It was explained that 
there will be no obligation on the part ol the office ti 
employ the graduate after his apprenticeship expires 
It was expected, however, that in not a few cases the 
“interne” would be able so to ingratiate himself with 
the head of the office and make himself so useful that 
he would be offered a permanent connection. In any 
event he would have his first experience with actual 
practice under the guidance of an older lawyer. 


Cleveland Bar Association Committee Proposes 
Canon on Fees 

The Cleveland Bar Association's Committee on Pro 
fessional Ethics is of the opinion that the charging of 
unconscionable fees should be inhibited by a Canon ol 
kthics and that such cases should come within the 
jurisdiction of the committee. 

After observing that cases came to its attention last 
vear in which the facts amounted to the obtaining of 
money under false pretenses, the committee’s report 
sald: 


“The experience of the committee during the year 
has convinced its members that there is a class of cases 
which on their face involve merely the amount of the 
fee but in relation to which there is really a serious 
pernicious breach of trust with all the elements of moral 
turpitude. 

“We refer to cases, several of which have come t 
our attention, where a client in difficulty and yet, more 
or less in ignorance of his rights or obligations, seeks 
the advice of a lawyer. 

‘The lawyer takes advantage of the client's ignorance 
in deliberately magnifying the extent of the client’s 


jeopardy or the extent of the results which can be ex- 
pected to be accomplished or the value of the services 
that he, the attorney, can render and by this putting 
the client in fear or thus subjecting him to coercion 
secures the voluntary payment of fees out of all propo: 
tion to the jeopardy of the client, the results accom 
plished, the amount in dispute, or the ability of the 
client to pay. 

“No doubt some of the general rules would apply 
to such a case, but the trouble is that it is generally 
known that our committee does not have jurisdiction 
in mere fee disputes. A rule such as we suggest, give 
full publicity, we believe, would be helpful. Possibly, 
if the executive committee would specifically give this 
committee jurisdiction in such cases and fully publicize 
such fact, the effect we have in mind would be accon 
plished.” 

By Committee on Professional Ethics and Grievances 
Hon. W. ArANt, Chairman 
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HE University of Pennsylvania will commemo- 

rate the 200th anniversary of its origin with a 

Bicentennial Celebration the week following the 
ABA Convention. “Bicentennial Week” will begin on 
Monday, September 16, and is to close on Saturday, 
September 21. The celebration will include symposia 
m various timely topics; professional conferences ; 
laboratory and clinical demonstrations; and Convoca- 
tions for the conferring of honorary degrees. In ad- 
dition, there will be alumni meetings, cultural and sci- 
entific exhibits, a water pageant, a fireworks display, 
and other attractions. 

Some 500 colleges and universities and many learned 
societies, including the American Bar Association, will 
be represented at the celebration by official delegates. 
The list of distinguished guests and speakers will in- 
clude 200 American and European scholars and lead- 
ers in various fields who will participate in the sym- 
posia and professional conferences. President Franklin 
D. Roosevelt and Sir Lyman Poore Duff, Chief Jus- 
tice of Canada, will be among the recipients of hon- 
orary degrees. 

The symposia and conferences, which constitute the 
program of the Bicentennial Conference, will be fea- 
tured by lectures and papers in six general fields 
the Fine Arts, Humanities, Medical Sciences, Natural 
Sciences, Religion, and the Social Sciences. 

The offerings in the field of the Humanities are de- 
signed to bring out the continuity of culture, while the 
objective in the other fields is to reveal the trends of 
modern thought and the advances of science. 

Thousands of the alumni will join in paying tribute 
to the University on Friday morning, September 20, 
at a Bicentennial meeting in the Dormitory Quadrangle. 
That afternoon there will be another impressive meet 
Ing 


including a Convocation of the University Coun 
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cil, in Convention Hall, at which the honorary degrees 
will be given. 

The Friday morning program in the Quadrangle will 
include addresses by Dr. Thomas S. Gates, president 
of the University of Pennsylvania ; former United States 
Senator George Wharton Pepper, an alumnus and 
trustee of the University; and Thomas I. Parkinson, 
president of the Equitable Life Assurance Society of 
the United States, who is chairman of the National 
Alumni Bicentennial Committee. 

President Roosevelt and Sir Lyman Poore Duff 
will deliver addresses at the Convocation in Convention 
Hall on Friday afternoon. In addition, Associate Jus 
tice Owen J. Roberts, of the Supreme Court of the 
United States, a distinguished 
alumnus of the University of 
Pennsylvania, will deliver an 
address. 

On Saturday morning, Sep- 
tember 21, a further Convoca- 
tion of University Council in 
Convention Hall will be held at 
which twenty-one honorary ad 
ditional degrees will be con 
ferred and the delegates repre 
senting colleges, universities 
and learned societies at the 
celebration will be formally pre 
sented. 

President Gates will preside 
at the Saturday morning ses 
sion and make an introductory 
address at the Convocation. 
There will also be addresses by 
Governor Arthur H. James, of 
Pennsylvania, and Dr. George 
Wm. McClelland, provost of 
the University of Pennsylvania. 

The Saturday morning meet- 
ing will bring the Bicentennial 
Celebration to an end. 


QUADRANGLE 
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DEMOCRACY AND THE DRAFT 

In view of the timeliness of the subject, we 
are printing in this issue, an article entitled 
‘Legal Basis for Conscription,” dealing with 
the legal aspects of the draft as disclosed by 
the decisions of the courts of the United States 
and with so much of the history of compulsory 
military service as might be helpful in the in 
terpretation of that subject. 

The article deals with that subject so com 
pletely and in such an informative and non- 
controversial a manner, that the bar will be 
spared much research which otherwise would 
have been necessary and will be aided in the 
formation of a sound opinion on a matter of 
vital importance. 

Fortunately the question has been removed 
from the field of political controversy, but there 
are however important questions of public pol 
icy and of personal duty which it is opportune 
to consider. 

Some there are in high places, who declare 
that they would not oppose compulsory military 
service if a state of war actually existed, but 
say that they Oppose the exercise of that power 
until a state of war actually exists or is as- 
suredly at hand. How grave a responsibility 
will rest upon the public official who advocates 
delay of preparation for such an emergency, if 
it comes and finds us not adequately prepared 
to meet it. 

Those of us who a generation ago saw millions 
of our youth called to the colors without having 
been taught in advance the fundamentals of 
military training and discipline, cannot forget 
that the dangers which they were called upon to 
face were increased, and their value to the na 
tion as its defenders was diminished, by their 
inexperience. 

Others there are who oppose taking our young 
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manhood from school, shop, or office, in pur- 
suance of a plan which shall ultimately make all 
our man power familiar with the fundamentals 
of military science and thus made promptly 
available for National Defense. Some of those 
to whom the public has been accustomed to 
listen with respect now say that suck a course 
foretokens the end of Democracy. Those who 
say that for a Democracy to put itself in a 
position where it is able to defend its present 
form of government and maintain its chosen 
manner of life, against those who seek to estab 
lish an autocratic form of government through 
out the world, are forfeiting part of the high 
esteem in which they may have heretofore 
been held. 

Our own experience with compulsory mili- 
tary service shows that the men so called to the 
colors, returned to civil life with no diminu 
tion of their loyalty to our form of government. 
Did the Grand Army of the Republic or the 
American Legion ever manifest evidence of 
hostility to Democracy ? 

Conscription lays the burden of National 
Defense on all and makes it lighter on each. 
If it be deferred until war actually comes, it 
must be administered in the haste and turmoil 
of an inexorable demand. If it comes now, it 
will be administered with better opportunity to 
consider the circumstances of individual cases 


EARLE WOOD EVANS 

The Association lost a devoted worker, as 
well as an influential senior adviser, in the 
passing of Earle Wood Evans, of Kansas, 
who was President during the Association 
year 1933-34. 

This rugged and successful lawyer ‘came up 
through the ranks” in Association work, and 
held many important posts, both before and 
after he was elevated to the chief office. He 
was one of the outstanding exponents of a 
vigorous policy for the Committee on Protes 
sional Ethics and Grievances, on which he 
served for years; and his leadership as chair 
man of the old General Council forecast an un 
opposed election to the presidency of the Asso 
ciation, for the year which ended with the Mil 
waukee meeting. 

He exemplified the democratic and diversi 
fied character of the leadership of the Asso 
ciation, and the fact that its roots run deep 
among the practising lawyers of the smaller 
cities and towns throughout the country. This 
son of the plains had a capacity for friendship 
and for quiet counsel, which will be sorely 
missed at a time when the voice of experience 
is needed. 
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THE EXPLANATION AND DEFENSE 
OF FREE INSTITUTIONS 

American lawyers have traditionally assumed 
t to be their especial duty to justify the orderly 
processes of constitutional government and to 
resist dangerous and destructive innovations 
which they deemed likely to impair fundamen- 
tals of the American system of liberty and 
justice under law. For the most part, this 
historic duty of defense has been discharged 
under peace-time conditions and by the familiar 
methods of public discussion and the rallying 
of public opinion. From time to time, how- 
ever, the menace to free institutions in this 
hemisphere has come in the guise of armed 
conflict; and on those critical occasions the 
lawyers of this country have never been found 
wanting in their ability and readiness to do 
their full part. 

Today the American people need all the 
leadership and guidance they can get, as to how 
a constitutional democracy can survive and 
keep its cherished freedoms, in a world which 
has turned totalitarian and has witnessed the 
downfall of successive democracies under 
mechanized attacks. It still is hard for many 
of our people to understand why or how there 
should be any doubt or difhculty about the 
security and immunity of free government in 
the Americas, even though Europe and Asia are 
being over-run by force and greed for territory 
and trade. Nevertheless, the consensus of in 
formed judgment in this country 1s that secur- 
ity can be expected only if the United States is 
adequately and promptly prepared to resist, by 
force if need be, the invasion of this continent 
or this hemisphere by any totalitarian power. 
By most persons who have appraised the forces 
which have been loosed in the world, it is be- 
lieved that without swift and adequate pre- 
paredness here, the rapacious leaders and 
powerful armies of Europe and Asia will not 
lay down their victorious arms until they have 
challenged and curbed the democratic institu- 
tions whose very existence would otherwise be 
a constant menace to their sway. The present- 
day modes of defense of constitutional govern- 
ment in this country therefore have to do with 
whole-hearted, sincere and expert preparedness 
for defense against armed force, with every 
ordinary political consideration subordinated to 
the supreme task. 

Preparedness for defense will hardly become 
the paramount and whole-hearted objective un- 
less and until there is a general and militant 
public opinion which insists that it be speedily 
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accomplished, in the common cause. Under 
such circumstances, the duty and the oppor- 
tunity of the lawyers in every community are 
clear. If in any community there is iack of 
understanding of the fairness and necessity of 
obligatory training and selective service in the 
common tasks of preparedness, the lawyers 
should be of great help in explaining and justi 
fying the military obligation of citizenship,— 
an individual duty inherent in the American 
system from the earliest times. It should 
everywhere be made clear that under the spirit 
of our laws, and probably soon their letter, the 
individual who does less than the full duty for 
which he is called, in the defense of free insti- 
tutions through work in factory, office, or farm, 
or through training and service in the armed 
forces, risks the loss of his status as a free 
man. Under modern conditions, the citizen’s 
obligation of training to do his part is no less 
than his obligation to defend his country in 
actual wartime. Amateurs can no longer make 
an impromptu and improvised defense of 
America. Community organizations for the 
furtherance of these patriotic purposes have 
been formed in many localities, with lawyers 
in the lead. 

Above all, there should be vigilance by all 
citizens that the United States need not abandon 
its basic freedoms in order to resist far-away 
dictators. An ancient Roman maxim declared 
that “When war comes, the laws go.” — it 
should not and need not be so in America. An 
America worth defending is an America which 
stands in shining contrast to all which has fol 
lowed the triumph of force in Europe. 

Especially do we need the benefit of trust 
worthy and impartial fact-finding as to the 
causes of the unpreparedness of the French 
Republic and the collapse of the morale of its 
political and military leaders, in the very 
presence of imminent danger of attack. 
Those causes are not likely to be found in any- 
thing which will suggest a need for abandoning 
or modifying our American practice of self- 
government under the Constitution or for vest 
ing untrammelled powers in any _ political 
agency. Our historic freedoms are not likely 
to be found inconsistent with full and prompt 
preparedness, once the people of the whole 
country make it clear that they expect action 
and adequate results without delay. An aroused 
and insistent public opinion will ensure the right 
answer to every doubt and uncertainty which 
besets those who are deeply concerned for the 
future of their country. 
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\ND THE ART OF LIVING, 0 


Sanctum was pleased and flattered 
the other day to have a second visit trom Mr. Side 

lawyer from the Planet Mars, 
\fter mutual felicita- 


Editorial 


HE 

real, that famous 
who has been visiting on Earth 
Mr. Sidereal referred with commendation to the 


July issue O1 ne above topic, 


tions, 
Editorial in the and said: 


‘A great many of your lawyer readers seem to Nave 


enjoyed your homily about The Art Living; but some 
of them, I fear, gave it the wrong « isis and appli 
cation. Indeed few lawyers realize the close application 
of that particular art to the leg profession, and tts 
realistic connectior vith their day-t altairs For 


them the things vou were talking about torm a sort ot 
aesthetic dream whic! as little 1 l with every-day 
professional lite Nothing cou further from the 
truth Che ideal professional career requires a con 
stant study, throughout lite, ot lings about which 
ou wrote.” 

This comment about the profession seems most 


and fully justified 
lawyers would prove themselves 
these things? And yet the lawyer who has fairly 

a 


learned the Art of Li 


cogent lf a poll were taken how 


many “allergic” to 
ving may be said to have acquired 
a true philosophy of life. He can look back, at three- 
score-and-ten, at a well-spent life; and at any interven 
ing period of his work years he can balance the Book 
of Life and show a profit [ 


could sav with truth, at any ti 


been a g! but | have never 


lay not Nave 


a failure. If | have stur bled, I have picked my 


self up again. I have accepted with gratitude the facul 
ties of body and mind which nature gave me | have 
used, again with gratitude, the education ind environ 
ment which were provided for me. W1 | am throug! 


| hope I can say that I have added, at least a little, t 
the great spiritual endowment of mankind. 
fhe truth is, unfortunately, that too many fine law 
for one reason or another, waste or dissipate much 
intellectual vitality. 


bacon Who 


of their spiritual resources and 
when their entire life-span is considered 
was a very great lawve! er) speaks 
of “the morbific humors of the mind,” which he implies, 


are peculiarly the disease of those who labor among 
hooks. Even the greatest and noblest minds have 


suffered from this mental blindness which grows out ot 


a too-great absorption in the task of earning our daily 
ng might have 
example 


( alled “A 


might well be 


And in nearly every case thie 
John Stuart Mill is a 


bread. 
been avoided 
His famous Autobiography has a 
Crisis in My Mental * whicl 

studied by all young lawyers. For more than two years 


~ 


laptet 


Story 


Mill struggled with a severe nervous depression which 


dissipated his energies and almost destroyed him. But 
he came out of it with a richer nature and a new 
philosophy of life. He says: 

“For the first time I gave its proper place, among 
the prime necessities of human well-being, to the internal 
culture of the individual. I learne 1y experience that 
the passive susceptibility s need to be ultivated as well 
is the more active capacities, and require to be nour 


ished and enriched f a due balance 


y the faculties seemed to me of primary importance 


Che cultivation of the feelings became on the cardi 
nal points in my ethical and philosophical creed 

It is said of the noted clergyman, Theodore Parket 

‘He was loaded with e-udition. But he exclaimed on 

his premature deathbed: ‘Oh. that | had known the Art 
of Living: or had found some book or some man to 
tell me how to live: h t study Ww te take XeETCISE 
Samuel Butler in his immortal novel, The Way of 


Assi 
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{li Flesh. has told us the reason tor mankind s tatllure 


in these respects. He says: 
‘All our life long, 
4 red in the process of accommodating our 


engag 
hanged sur 


every day and every hour, we ale 
change 


ind 


inchanged selves to changed and un 
roundings ; t 


living in fact is nothing else than this process 
of accommodation. When we fail in it a little, we are 
stupid; when we fail flagrantly, we are mad. In quiet 
uneventiul lives, the changes, external and internal, are 
so small that there is little or no strain in the process 
of fusion and accommodation; in other lives there 1s 
great strain, but great fusing and accommodating powet! 
in others still, great strain with little modating 
ife will be successful 0: not as the power ol 
accommodation is equal to, or unequal strain 
fusing and adjusting internal and external changes 


accom 

power. \ ] 
to, the 


Here we have, in a single paragraph, the concepts and 
the philosophy of modern mental hygiene. 

We lawyers have an example of the poweriul influ 
ence of the Art of Living in the late James C. Carte 
(1827-1905) who was, for a generation before his 
death, the recognized leader of the American Bar. At 
the age of 50 he suffered a complete nervous collapse 
from overstrain in his profession, and withdrew totally 
from the practice for some years. But at the end of that 
period, because of the lessons he had learned in the Art 

Living, he returned to win the highest laurels for a 
period of nearly a generation. Carter's breakdown, 
which occurred at the close of his work in the prose 
cution of the great Tweed-Ring cases, has been de 
scribed in these words: 

“He paid a bitter penalty for those splendid achieve 
ments; the 
catastrophe. 
laws of health 


proved too much Tol even hi 
utter disregard ot the commonesi 


that the only 


burden 
With 
even for the universal trule 


ure for fatigue is rest, so that the wonder was mere 
flesh and blood could stand it as long as they did. He 
collapsed on the sp it For a period I early three 


vears he appeared no more at the Bar or in New \ yr} 

“But his splendid constitution contained special re 
serves of strength and such living springs of vigor, that 
after those years of complete retirement he came once 
ore upon the scene fully armed and equipped and read) 
contests. In truth, his 
renewed and invigorated all his powers 


tor new 
seemed to have 
His vigor seemed rather to increase 
he was more than adequate to all the dem 

Carter's experience is a sort of magnified version ol 
something that happens in the lives of many active 
lawyers. Those who are the “quiet, uneventful type,” 
Samuel Butler’s language, do not break unde 
although they frequently pay, throughout 


long period of repost 


vitl Is vears and 


nds upon him 


oO use 
the strain; 
reduced imaginative powers and re 


But the lawyers of tense and vivid 


heir lives, witl 
luced achievement. 

itures must beware 
mes suffer the 

The life-curve of the childhood to 
senectitude should represent a gradual and balanced ar 
if three segments. The first third is the period of yout! 
and preparation ; the second third is the period of higl 
achievement and struggle; the final third is the period 
when rewards come and reflection wisdom 
Lawyers, almost more than any other profession, spend 
their lives poring over books. Without some antidote 
made up of outside “of the earth 
earthy,” something to preserve the vital equilibrium 
the lawyer's life is likely to be warped and stunted 
There is a drv and desiccating influence that comes fron 
excessive academic work 
that work, including lawyers, the study of 
a constant effort 


evervone knows how they some 
severest penalties 


lawyer from 


leads to 


interests—something 


Living should be 


And for all people who do 
the Art of 


Al 
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ADMINISTRATIVE OFFICE FOR FEDERAL COURTS’ 


By Henry P. CHANDLER 
Director, Administrative Office of the United States Courts 


General Comment 


HE Administrative Office of the United States 
Courts has now been in operation something over 
seven months. The energies of the office in this 
tial period have naturally been devoted in the main to 

e selection of a staff and the establishment of routine 

ocedures. ‘The staff is now nearly completed. Some 

ing over seventy persons have been appointed and 
nly a few positions, all but one or two being of a cler- 
cal nature, remain to be filled. One by one most of 
he services to the courts formerly rendered by the 
Department of Justice have been taken over 

he Administrative Division of the Attorney Gen- 

al's office previously attended to the business affairs 

ihe courts for the Department of Justice The law 
reating the Administrative Office provided that it 
should take effect ninety days after its approval, that 
s, on November 6, 1939, and from that time the Ad- 
linistrative Office has been responsible in law for the 
performance of all the duties laid upon it by the Act. 
[here was no break in the continuity of the service. | 
annot thank the Attorney General and his department 
too highly for making the transition so smooth and 
leasant. 

It is not necessary to restate the provisions of the act 
reating the Administrative Office and the general na- 
ture of its duties. I propose rather to discuss some of 
the concrete matters affecting the courts in which the 
fice is at present engaged. Broadly speaking, the 
\dministrative Office has two objectives: first. to pro- 


ide the courts with their material needs; and second, 


lo serve as a means of information to the courts con- 
erning the state of the judicial business and ways and 
neans of improving the handling of it. Under the first 
function it is the business of the office to see that the 
courts have adequate and suitable quarters, supplies and 
equipment including law libraries, stenographic and pro- 
essional assistants and an adequate number of judges. 


Judge’s Libraries 


It is sound economy to provide a judge with favor- 
thle conditions for efficiency He is a highly skilled 
workman, a master craftsman in the law, whose time is 
too valuable not to be employed to the best advantage 


He should be free, as far as possible, to devote his abili 
lies to those parts of the judicial task which only a 
judge can perform. It is wasteful to compel him to 
spend time on work which a clerk could do or to de 
prive him of reasonably necessarv law books which are 
the tools of his profession. In this connection the Ad- 
ministrative Office is giving very earnest consideration 
to the matters of law books and law clerks for judges. 

There is a great variety in the extent and nature of 
the present library facilities. The Administrative Office 
plans this summer to make a survey of these facilities 
on the basis of inventories of the law libraries which are 
available from the Department of Justice In advance 
of a detailed survey I know that wide discrepancies 
exist. Some judges who have forcefully pressed their 
requests have fared better than others who have been 

*Excernts from address given before the Judicial Confer 
ence of the Fourth Circuit at Asheville, N. C., June 21, 1940 


more reticent, and the libraries of these judges and 
their successors are consequently unequal. 

A general standard for new libraries has been evolved 
by the Department of Justice in recent years and is be- 
ing tentatively followed by this office. For a district 
judge it includes the Federal Statutes, both the United 
States Code and the Annotated Statutes, a complete set 
of the reports of the Supreme Court and the Federal 
Reporter and Federal Supplement, the statutes and re 
ports of the state in which the district is located, digests 
of both the federal and state reports and citator services, 
one current cyclopedia of law, such as American Juris 
prudence with Ruling Case Law, or Corpus Juris 
Secundum with Corpus Juris, the restatements of the 


law by the American Law Institute, and a few text- 


books in fields of particular importance, such as Bank 
ruptey, Constitutional Law, Corporations, Federal In- 
come Taxation and the like. The standard library of a 
circuit judge includes, in addition to the- books indicated 
for a district judge, the statutes and reports of courts 
of last resort (except in some instances very early re 
ports now out of print) of all the states included in the 
circuit, with digests of the reports of such states. The 
cost of such a library for a district judge approximates 
$3,500 and for a circuit judge $4,500. 

Insofar as present appropriations for library facilities 
are inadequate we shall endeavor to convince the Con 
gress of the economy of furnishing judges with sufh 
cient tools. The process of building up a uniform and 
adequate system of law libraries for the courts will take 
time as you will realize, and meanwhile I will ask your 
forbearance and cooperation. 


Law Clerks for Judges 


Library books are a form of impersonal aid to the 
courts. Requisite personal assistance is even more 
important. One type of such assistance is the service 
of law clerks. For some years law clerks have been fur 
nished to circuit judges but not to district judges. The 
appropriation act for the courts for the fiscal year 1941 
provides that two law clerks to district judges may be 
appointed upon a certificate of necessity by the senior 
circuit judge of the circuit. | should like to discuss the 
possibilities of help to the courts that lie in this pro- 
vision. 

Some may think that a law clerk would be of no use 
to a district judge and some personally may not desire 
one. A number of excellent judges have expressed this 
opinion. On the other hand many district judges, par 
ticularly those holding court in the more congested 
districts such as New York, Washington, and Balti 
more, have deplored the lack of this kind of help. | 
know district judges who are employing law clerks and 
paying them out of their own salaries rather than go 
without them. I think most modern lawyers who have 
grown up under the conditions of practice in large cities 
take it as a matter of course that a man can practice 
iaw more efficiently with the aid of a law clerk. The 
clerk can do many things in the way of finding and run 
ning down decisions, briefing questions of law, digest 
ing testimony and the like that permit the lawyer to ap 
ply his time to much better effect than if he had to do all 
this detailed work himself. I am informed that a good 
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manv trial judges likewise think that a law clerk can 
be ot great ar 

()f course decis ¢ the exercise of judicial 

1 " | can see no 


reason W tiie ( ped Va clerk 
in assembling the eient, whether 
these be the decisiot thre uris upon a point of 
law, preparation t | digests of extensive records 
or other work that will t ir mun In any 
event a law clerk is reing 
which | subi s l extent t thre 
provision in the appropt ition to1 44] permits f it is 
only an experiment, we shou least to se 
whether there be any or | in it 


| turn now to the s cL fun the Administra 
tive (Jthce, wiilt 1 1 ourts trom time to 
time of the state « is ; and to help them 
+1 
devise Ways ali Wit more and 
more | <1 ( ve concerning the 
business of the courts 1s the judict statistics to be pub 
lished annually in the req . e Administrative 
Office and furnished lari the semor circuit 
judges m regare ( eir respce ( cults | realize 
the limitations in statist! hey often do not show 
( cy es and elude 
statistical port eless perfect as statis 
tics are, we ive ) sOnie 1 the tacts 
it need relerel ( t] business ot 
the courts, su tne nu bet t cases that the courts 
ire handling and the ir loss in the relation between 
cases disposes ught 1 given period 
can assure thi nistrative Office will give 
continuous | e judicial statis 
tics Wit Ss 2 urately as 
possible the actu ( WW voin with the 
statistics mm the tol ( ( ive been developed 


usti This form is the result 


of careful thought and some experience, and will not 
be lightly changed, Ts becau changes should not 
be made unless ( ( Cal the better: second, 
heca unifornit statistics is desirable for pur- 
DOSES OO CO} Al 


that differentiation should 


he n cle not y i nal Cases it Cases, 
hetween ] d lay 1! lecision because 
of inability of the id cases which 
ire postponed ther 1 sll is failure to ap 
prehend the defendants or mearceratiot f the defend 

its nm other re 1 es. and waiting 
for the deternnnat question ol 
law bv anothe ns of the 
parties settle ist 1 ch me the 
side desires t ] ( i the D 
sion of Procedural S in at the 
1 
present we cone g eS ents hest 
he reflected in t 
Visitation of Courts 
\f te eve 1 | sd ile e sla 
stics true ‘ ) t t s neces 
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eround at vit the loes 
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vear he will have | hope, two competent issistants 11 
this work. I desire to acknowledge the courtesy al 
ielp which have been given uniformly by judges ai 
ther officers of the court to Mr. Shafroth on his visit 
ts far and to bespeak the same kindly assistat 
1 him and other members of the staff in the tuture 
We shall come to you, when we do come, not as crit 
but as friends, to learn from you about ir problen 


lving them in so far as they are 


nature, 


all 

It is too ea to predict what the trend in the judi 
ial statistics to be published in the first annual repo 
4 the Administrative Office will be, but I hope at 
elieve that generally it will show that the federa 
ourts are keeping abreast of their work Lhe society 


n which we are living expects and requires that judg 


ents shall be not only sound but reasonably prom] 
(our objective must be so to equip and man the courts 
that without undue strain they can de ide the contro 
versies that come betore them soundly al the Saliic 
me promptly 
Probation 

Probation is apart trom the othe ities of the 
othce and nught vell have hesitate ike ¢ irge 
of it. if it had been mine to choos But the Judicial 
Conference ( des necessarily it seems to me, that 
the .\dmunistrative fhce had no optior e matte! 
that under the terms of the act creating the ofmce, the 
veneral oversight of the probation officers was Cot 
mitted to it along with all other administrative matters 
elating to the administrative pers el of the courts 
Now that it is settled that the general supervision ¢ 
ederal probati n falls to the Administra e ane 
oug!l the othce to the courts t is well 
for us to recognize the responsibility that goes with 
it. The judges now, in part through their direct con 
trol of the probation officers of thei irts, and in 
part through the direction ol their own agency, the Ad 
munistrative have lete charge federal 
probation. It is tor us, the judges and the Adminis 
trative Office working together, to prove thi e change 
will be for the best: not only t ( ll be no 
lowering of standards as some prot ut evel 
an improvement of the qual ty ol e st ( ( ch 
the Bureau of Prisons has made s iluable a cot 
tribution. 

[ am myself a sincere believer in p for large 
numbe rs ot offenders of the pes ihe cr 
terion is the protection of society rathe n the it 
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on the spirit and changes the inner motives of the 


fender. No longer is his hand against every man 
| every man’s hand against him, but he is fitted into 
e society to which he belongs. 
rhe appointment of probation officers is vested in 
he judges and logically so vested. The relation be- 
ween the probation officer and the judge is one of 
timate confidence, and the judge may well desire 
know from personal acquaintance of the reliability 
the probation officer in his court My appeal is 
it in individual cases the selection of probation of 


ers be made with recognition of the importance of 
equate education and training for what is a specialized 
lucational task, and above all of character on the 
art of the probation officer that gives sanction to his 
unsels of right living I also hope that the judges 
ollectively on appropriate occasions will voice theit 


ipproval of reasonable standards. The ends of proba 


tion, in my judgment, can be attained only with pro 


hation officers of high qualifications 


LDINGS 


Conclusion 


I have thus endeavored to put before you some of 
my hopes which I know are yours for improving the 
judicial administration. I count it a privilege to work 
with you. I gratefully acknowledge the consideration 
which Judge Parker and all of you with whom I have 
had contacts have shown me. | pledge you in return 
for myself and for my associates of the Administrative 
Office, our best efforts to serve you and to make your 
path of duty easier. 

In a world torn by hate and strife, a large part 
prostrate under brutal force, there is still, we must 
believe, such a thing as tustice, calm, benignant, re 
assuring. However dark the day, let us not lose hope 
that in God's good time it shall regain its sway among 
men. As we go about our tasks in the federal temple 
of justice, tasks that now sometimes seem so far from 
actuality, let us have faith that we are helping to keep 
alive the sacred flame of freedom against the better 
day that shall surely come. 


THE LEGAL CAREERS AND INFLUENCE OF 


HENRY AND SIR 


JOHN FIELDING’ 


AN OBJECT LESSON IN THE IMPORTANCE OF THE LOWER COURTS 


By FRANK W. GRINNELL 
of the Boston Bar 


E are coming to realize on both sides of the At 

lantic that the lower tribunals, commonly re 

ferred to as “inferior” courts, are “inferior” only 

in a technical s¢ lt heir actual influence 

and position, they represent the administration of jus- 


tice to more people than any other tribunals. The 
reason is that they come in direct contact with, and 
are watched closely by, more members of the public 


as parties, or witnesses, whose respect for law and 
onfidence in the courts is essential to the peace of the 
community. This fact gives current and continuous 
significance to the story of the short legal career of 
Henrv Fielding, the author of Tom Jones, and of his 
blind half-brother, who succeeded him as a magistrate 
for thirty veat middle of the eighteenth century. 
Mr. Leslie-Melville, in the latest book about them, has 
said : 

‘There is surely no parallel to the volume of energy 
but terribly infirm, re 


S in the 


which flowed from these young 

formers.” 

Without desiring to exaggerate, I think they gave to 
the lower criminal courts, to the police, and to the 
public, an example, and a suggestive force worthy of 
study by practical men today because it was similar 
to that which Lord Holt contributed by his influence 
to the higher English judiciary.’ 


*\ paper read before the Massachusetts Historical Society. 

1. In an address | Chief Judge Bond of the Maryland 
Court of Appeals or The Growth of Judicial Ethics,” he 
referred to Sir John Holt, the Lord Chief Justice, who took 
fice after the revolution of 1688 and presided until his death 
n 1710, as follows: 


“Holt was one of those of originality and initiative who 


Thackeray, in his essay on the “English Humorists 
of the Eighteenth Century,” said, “I cannot offer or 
hope to make a hero of Harry Fielding.” I regard 
ielding as one of the heroes of legal history. Why? 

We must first try to get a glimpse of the condition 
of the lower magistracy, the social conditions, and the 
police in London about 1750. 

The lower magistrates, or justices of the peace, de 
veloped from the early “peace wardens” by the gradual 
addition of judicial functions, but they were still police 
men in a very real sense, as will be shown presently 
in describing the activities of Saunders Welch. Henry 
Fielding led a raid on a gaming house, and other places, 
more than once, and both Fieldings were as much com 
missioners of police for the metropolis as they were 
magistrates. 

Social Conditions and the Increase of Robbers 

The period from 1748 to 1756 was one of depres- 
sion. Henry Fielding, himself, described the London 


by a sort of reflex seem to have been born to meet particular 
needs; and, if ever a judge might be called dynamic, he was 
one of the very foremost of the kind. . . . Lord Campbell said 
of him, that he was, ‘the model on which, in England, the 
judicial character has been formed.’ And Foss, the historian 
of the judges . .. says, ‘In him may be fixed the commencement 
of a new era of judicial purity and freedom, marked with 
that . .. exemption from extraneous influences which has, with 
few exceptions, ever since distinguished the bench.’ ’’—Mass 
Law Q. May, 1933 

2. The extent to which justices of the peace entered into 
the government of England in the eighteenth century is 
described by George M. Trevelyan in, British History IN 
rHeE NINETEENTH CENTURY FROM 1782 TO 1901, 
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] tion iddre ssed to Lord 


he communicati 


1751, which 
After 


of Robbers. etc 
parish of St 


that he knew in 
Chancellor Hardwick in 
Enquiry into the Late Increase 


is entitled, 


describing the lodging houses “in the 
George, Bloomsbury,” where idle 


a night 


(siles’’ and “in St 


as 1dage 0 pence 


persons and vagabot 


“with gin available at a penny a said : 


“Tf one considers the destruction of all m il 
on the one hand, and the excessive poverty and 


on the other. it seems doubtful whether they ar 


more the objects of detestatior ompassion 
“Among the other mischiets 
ater increase oO! 


The wonder 1s, that we 


wretched 


neces 


attending this 
thieves must 


have not 


nuisance, the gr 
sarily be one. 
robbers than we 


The Police or 


more 
have 
“Watch” 


system, or, more ac 
prac 


For about 500 years, the police 
curately, the lack of a police system, ontinued 
tically unchanged. The stables, wl 
the “tithing men” with responsibility for the 
havior of the inhabitan or group of ten 
houses. had their functions outlined by statute in 1285, 
which defined the “Watch and Ward” and 
them to watch during tl | arrest suspicious 
If these persons wou 


deve loped fron 


be 


ron 


directed 


bey the arrest, 


persons. 
follow them until 


they were to “levy hue and cry an 
they caught them 
These constables 
work house or old men 
scribed by 


generally were paupers from the 
mm anywhere,—de 


lia 
celia 


Fielding in his last novel, A? as men 


who. being to guard our streets by night fron 
thieves and robbers, an office which at least requires 
strength of body, are choset ut those poor, old 
decrepit people vhe re trol their want of hod ly 
strength, rendered pable tf getting livelihood by 
work These men. armed only ith a pole. which some 
of them are scarce ible to lit re t secure the pet 
cons and houses of his magesty’s subjects from the at 
tacks of gangs of young, bold, stout, desperate and well 


irmed_ villains.” 


rried lanthorns with their poles, 


These men, who cart 


were paid, in some districts. only 1 s. 6 d. a night, and, 
naturally, there was corruption 
“In fact. the watch was little in advance of that ot 


the davs ot Dogberry ind the onlv thing 


thev could do. satisfactorily was indicated in Gav's 

Trivia: 

‘Yet there are watchme1 vh vit friendly light 

Will teach th reeling steps to tre id iright 

For sixpence will support thy helpless arn 

And home conduct thee safe fr nig thy hart 

The “Trading Justices” 

This brings us to the character of justices when the 
Fieldings were placed in command, for John Fielding 
was made a justice in 1751 to assist his brother. While 
as Trevelyan says, there were many honest men among 
them, especially in the country listricts, the London 


justices were, as a rule. considered corrupt, partly be 


cause of the fee system of compensation, and were 
known as “trading justices Hogarth pictured one 
hearing a lady of easy virtue “swearing a baby on a 
grave citizen,” and Fielding began to ridicule ther 
as a young man, as e rly as 1730, in his play « 


an: Rape upon Rape, or 


“The Coffee-House 
a hh 


The Justice Caught in His Own comed 


Tue Work or Str Joun R. Les 

pp 
$ TFET 
144) 
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which was acted on the London stage. The prologue to 


this play (quoted in a footnote )* illustrates the 
moral purpose which, even at the age of twenty-three 
began to run through all the writing of this genia 
witty, convivial, but fundamentally serious, 
who was “making law” by the force of ridicule 
The character of Justice Squeezum, in the 


SeTriou 


‘rusadet 


play, 


described by his wile: 
“You say I an 

my word will balance 
Hall — And ha 

i trifle, you 
I'll blow you up, 
your protecting ill 


mv extravagance 


fees. vour whole train ot rogueries 


vour snacking bj 
But Fielding brings in Justice Worthy as a virtuous 
trast Again, in “The Debauchees,” in 1733, on 


on 

haracter describes his career as a London justice : 
‘With the whores of Babylon did I unite; I protecte: 

them from justice: gar ing houses and bawdy house 


never punished 


did I license, nay, and frequent to 
any vice but poverty.” 

\uthor’s Farce,” 
replies to the remonstrance ot 
without a stock of law, he would starve at the 
‘Yes, but I'll get upon the bench; then I shall 
for then I can make anything I say 


written by Fielding 1 
7 Luckl that 


bar 


soo! 


enoug! 


‘he first Bow Street magistrate was Thomas De Veil, 
colonel appointed in 1729 and knighted in 1744. He 
i effective, to some extent, in dealing wit 
making £1,000 


al 
as active and 
thieves, but he boasted of 


rangs of 


+ 5 
-ear.—more than three times as much as Henry Field 
ng was willing to make with mucli more business i 
the court Hogarth’s realistic print, “Night,” 1s said 
to show left foreground being assisted 


DeVeil in the 
ome in an obvious condition. 

How did a playwright and his blind brother 
to appear on the bench to take the lead 1 


this 


| appel 
coping witl 


the London gangs in state of affairs 


Henry Fielding’s Earlier Career 


Henry Fielding’s father, a lieutenant-general, was 
apparently a sort of genial spendthriit His mother 
was the daughter of Sir Henry Gould, a judge of the 
King’s Bencl Henry was born in 1707. He was sent 
to Eton. but most of the family funds seen » have 

In ancient Greece, the infant Muse's 
Where Vice first felt the pen of R 
With ho t 
The Muse atta it 
No grande 
From the t scene 
No tit | 
They spar’d 1 
And pu 
Lor ath 1) 
Vice hath grown too at t 
But the he Muse who sings t 
TI I tl ese ne glected traits attempt her fligt 
Vice. cloth’d with pow’r, she com! t ‘ 
And fearless dares the lion in his 
Tl niv reverence to powé 
When public welfare is its onl 1 
But when the chan ns, whon 
For their owt d with pow’r, attempt the har 
He sure st meet the general apy S 
Who ‘gainst thos fights t st 
And w these scenes the S k eat 
Wi e¢ vit the criminal he eC 
The ur t and good must ‘ 
\ ma satire WT nis ge 
Prologue t The Coff Hous 


4 
VoL, 26 
| 
| 
: 
ie 
ey EO nt: I say I am not: sur a 
= evervwhere it at Hic il 
: > i me be re a 
liscover al ur midnight 

ust heihine ir 
le 

| 
| 
A 
| 
t 
| 
tak 
> 
fe 
3 
4! 


that 
bar 


SOO! 


SEPTEMBER, 1940 


evaporated in litigation or otherwise. He spent much 


me at his grandmother's house, where he had access 

his grandfather's library, and perhaps got his first 
J ] 

iste for law among the law books. Ile began to write 


ind produced his first play in London in January, 1728, 


vhen he was about twenty vears old. He went to the 


niversity of Leyden until the apparent failure of his 
father to remit funds brought him back to [England 
it the end of 1729 with the problem of earning his liv 
ing by his wits, or, as he described it, of becoming 
a hackney writer or a hackney coachman.” 

Within the next seven years, he wrote some twenty 
farces or plays, some of which met with considerable 
success and established him as one of the most popular 
playwrights of the d 


lay The law courts were then 
ield in Westminstet Hall. close together sO that one 
could wander from one to the other very readily, as 
is shown by the old prints 
ple doubtless led hin 
of the profession 
throughout his plays and novels, in which he constantly 
ridicules many of the shams and absurdities then cur- 
rent in the profession, both in and out of court. 
Gradually developing as the wittiest [Englishman of 
his day, he turned from merely entertaining plays to 
political satire and journalism, striking right and left 
at shams, abuses and corruption, and finally about 1737, 
as Henley says, “he hit out at Walpole and his govern- 
ment with so quick a fist and so long and vigorous 
an arm that to protect himself the Prime Minister was 
reduced to laving the matter before the House of Com- 


ielding’s interest in peo 
become familiar with the drama 
references to which are frequent 


mons.” 

Walpole secure 1 passage of the licensing act, 
against the opposition of Lord Chesterfield, primarily 
to drive Fielding from the stage. This was the origin 
of the licensing act under which, in the opinion of 
authors, at least, the English stage has suffered ever 
since. Thus deprived of his means of living, Fielding 
turned to the law, which had always attracted his 1n- 
terest, and was admitted to the Middle Temple in 1737 
at the age of thirty. His turn to the law caused surprise 
and ridicule, but one anonymous admirer celebrated 
the occasion in optimistic verse, expressing the hope 
that Fielding might become a Lord Chancellor. 

In the Temple, he associated with Charles Pratt, 
later Lord Chancellor Camden, and Robert Henley, 
later Lord Northington, also Lord Chancellor (a three- 
bottle man), and other wits and convivial spirits. They 
drank together freely, as was the custom, and laid the 
foundations of gout, but the suggestions of some writ 


ers as to the extent of his bibulous } abits seem absurd 
when his work 
the collection of a considerable law librarv and studied 


law so intensively that he was called to the bar within 


onsidered: for he hegan, at once, 


three vears, instead of the customary five or six, at a 
time when the standards of admission were compara 
tively high. He also earned a little by writing articles 
In 1739, with Ralph Allen, he founded “The Champion 
or British Mercury, to which he contributed in its 
first seven months at least seventy long essays under 
the name of Captain Hercules linegar, lashing about 


at all the abuses in sight. Called to the bar in 1740, 


he joined the western circuit. Shortly after, he severed 
connection with The Champion, but kept on writing 
Shamela and a stream of stray papers 
While he had a little business. the conservative 
minded attorneys, or solicitors, appear to have been 
shy of a witty playwright turned barrister Jones 
ittributes ofessio1 prejudice to “the opimon, 
tine gen eld, that, in Wvcherlev’s words, 
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‘Appollo and Littleton seldom meet in the same brain.’ ” 

But Fielding, as usual, made the best of his oppor 
tunities for observing human nature in litigation. He 
had to support his wife and children, to whom he was 
devoted. The appearance of Richardson's Pamela 
made a novelist out of Fielding in 1742 by stirring 
his whimsical, robust spirit to react by writing Joseph 
Andrews with Parson Adams as an English Don 
Quixote. This appears to have been written in about 
four months while his wife and a child were ill. The 
child died and it almost broke his heart. Joseph 
Andrews ran through three London editions of 1,500 
copies each in thirteen months and was translated into 
l'rench. He then fell back to miscellaneous writings 
and plays which were acted by Garrick, Peg Woffing 
ton, Kitty Clive and others. At this time, while only 
in his thirty-sixth vear, his strong constitution showed 
signs of breaking. Governor Cross says: 
“(;out, which was eventually to cripple him, laid hi 
up for the winter High living may have had some 
thing to do with this: but Fielding was rather paying 
the penalty for incessant labour since he gave up the 
theatre. As a barrister and editor, he had been doing 
the work of two or three men.” 
Fielding’s Appointment to the Bow Street Bench 

Gout steadily interfered with his practice, but he 
kept on writing. Although he appears to have had 
an ambition to end his career, like his Grandfather 
Gould, as a justice of the Kings Bench, his health was 
such that in 1748 he realized that he could not rise in 
the profession. Consequently, he accepted the position 
of justice of the peace for Westminster.—obtained for 
him by his friend, the Duke of Bedford. on the sug 
gestion of Lord Lyttleton, who was at Eton with Field 
ing and a life-long friend. Shortly afterward, he was 
made the principal justice of the peace for Westminster 
at the Quarter Sessions at Hicks Hall (popular 
known as “Hell’’), and, almost at the same time that he 
accepted this command in the war against crime in Lon 
don, Tom Jones which had been in preparation for 
about three years, took the London world by storm 
As Sir Walter Scott said, Henry Fielding had become 
“the father of the English novel.” 


Saunders Welch—the First Modern Policeman 


Next to his brother John, Fielding’s right-hand man 
was Saunders Welch. He was born in 1711 and was 
three years younger than Henry, and eleven years older 
than John. The son of paupers, he was educated in 
the workhouse, apprenticed to a trunk-maker, then 
hecame a grocer, and, gradually, a man of sufficient 
substance to be elected high constable of Holborn about 
1747,—the year before Henry became magistrate for 
Westminster.® 

He was made a justice in 1755, on the recommenda 
tion of Henry Fielding. As a sample of his police ac 
tivities, it appears that he learned that a notorious 
offender, who had eluded several of his men, was in a 
“first-floor” or, as we would say, “second-story” room 
in a certain house. At that time the streets were paved 
with pebble stones close to the house doors: 

“After hiring the tallest hackney-coach he could select, 
he mounted the box with the coachman, and when close 
against the house, ascended the roof of the coach, threw 
up the sash of a window, entered the room, and dragged 
the fellow from his bed out at the window by his hair, 


6 \ vivid description of Saunders Welch appears in the 
first volume of Joun T. (“Rainy Day”) Smitn’s NOLLEKENS 
axp His Times. Nollekens, the sculptor, married Welch's 
daughter 
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naked as he was, upon the roof of the coach; and in 
that wav carried the terror i the green lanes down 
ew-street, and up St. Martin’s-lar imidst the huzzas 
of an immense throng which followed him to Litchfield- 


treet 

Henry Fielding as a Magistrate 
The most lucrative form of graft was the encourage- 
for the sake 


ment ot arrests, 
of the bail fees. 


oftet ot innocent pet 


sons 
} iis, 


lames Townsend. a Bow 


plained how lucrative this practice used to be, 


ing up a hundred girls, that uld e at two shillings 
and tour pence, £11, 3s 4d The ent none to ga ] 
for the bailing them was so much better 


Mielding stopped this business at once in his court and 


set an example of an incorruptible judge He even 


waived his fees in the case of poor unfortunates, as he 


was always generous. This example of judicial “good 
behavior’ was continued after his death for thirty vears 
hy his brother. Fielding in his own words 
reduced an income of about £500 a vear of the dirtiest 


money upon the earth, to little more than £300: a con 
iderable proportion of wl ich remained with my clerk: 


and indeed if the whole had done s as it ought, he 
would be but ill paid for sitting almost sixteen hours 
in the twenty-four, in the most unwholesome, as well as 
nauseous air in the universe, and which hath in his case 


corrupted a good constitution without contaminating his 
rals 
Continuing his picture in his loyage to Lishon, 
when he was dying in 1854, he said 
| received 1 yearly pension out of the 
public service money vhicl | believe vould have been 


larger, had my patron been convinced of an error, which 

| could not indeed 
icting as a principal justice of peace in 
but that all the world 
to have shown 
ue to make a 


| have heard him utter That he 
sav, that the 
\\ m1 7 owe rv desirable 
Westminster was very desirabie, 


knew it was a very lucrative 


him plainly, that a man mus rog 

very little this way, and that he could not make much 
by being as great a rogue as he could be, would have 
required more confidence than I believe he had in me; 
I therefore resigned the office, and the farther execu 
tion of my plan to my brother, who had long been my 


assistant.’ 
This was the popular opinion of a justice of the peace, 
in the latter half of the eigl century, which the 


Fieldings managed slowly to reverse: 


teentl 


“Obviously,” savs Leslie-Melville we may now say, 
it was too much to expect men proper] ilified by 
birth and education to undertake the and re 
sponsible tas} dministering justi 1 crime-ridden 

letropolis simply for love of the public, and it was 
John Fielding who sl ed that « tion would not be 
stan ped out ton es were plac ed 

fi pre has Like Henrv,. he rece ved a pension 
from the government, but it was not until 1792, twelve 
vears after his death, that his recommendations in thts 
espect were adoptec 


Thus the plan for 
the second influence of the Fic 
While Fielding’s compensation 
amount he paid his clerk, approached the vanishing 


alaried magistrates was 


tees, 


point, the real business of his court increased because 
he was honest. He visited the prisons and informed 
himself thoroughly as to evervthing relating to his office 
For the next few vears, his vigorous administration 
astonished the rentlemen of the press.” 

In 1849, he delivered a charge to the grand jury 
which was printed and attracted wide attention. He 

A History or P L, 
Lee (p. 170 
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warned of the danger of gangster control in London 
and, within 
broken open, houses were entered and burned, 
Fielding saw the 
tive police force and gathered six courageous men under 
the lead of Saunders Welch 
England. The story was not made public until 
his death, as secrecy of men and methods was demanded 
by efficiency, but, in 1851, the 
Fielding’s judgment, offered rewards of £100 to thief 
This led to professional informers who in 


two days, a riot occurred, a prison was 
and the 
troops called out. need of an effe 
the first detective force in 
after 


+ 


government, against 
takers. 
duced men to steal, generally after getting them drunk, 
and then informed and convicted them for the reward 
One young man was hanged as a result. The 
notorious informers, McDaniel and his gang, were cap 
tured and convicted in 1855, and the charge was made 
that they were some of Fielding’s men. Then Sir John 
denied this and told the story in two or three pamphlets 
and a letter to the Duke of Newcastle.* Fielding’s men 
served for one year, but were so well treated by tl 
Fieldings that many of them volunteered for further 
service and gradually a considerable force of 
mined men were on call. Anyone committing an act ot 
cruelty or injustice was discharged. They 
cial knowledge of places and persons of ill repute. As 
stated by Lee, in his History of Polic. rglar 
it was the first time “that any intelligence 
to bear on the problem of the police.” By 
there was an epidemic of violent robbery 
the force first received vague recognition 1 
Speech. The government was alarmed 
Fielding, as he tells us in his Voyage to 


most 


Lishon 


was “almost fatigued to death’ with several long ex 


aminations relating to five different murders, all com 
mitted within one week by different gangs of 
robbers. He was very weak and had been ordered to 
Bath for a complete rest, when he was summoned by 
the Duke of Newcastle to submit a plan to stop the 
He was offered £600 by the Privy Council 
with which to get the men, and, in spite of his health, 
he got them, spent days and nights examining those 
arrested, and, within a few days, in h 
whole gang of cut-throats was entirely dispersed, 
in actual custody and the rest driven to some other town 
ind others out of the kingdom.” 

Meanwhile Fielding published his last 
Amelia, a forerunner of the reforming novels of 
Dickens, Charles Reade and others, in the nineteenth 
century—in other words, part of the “making of law” 
by novels written to awaken the public conscience. His 
whole life, from the time he was appointed justice, was 
devoted, in spite of ill health, to the protection of the 
public. In 1852, he founded his 
The Covent Garden Journal, as an organ of inf 
tion and suggestion. He attacked the gin-soaked condi 
tion of London and the ineffective license laws and h 
writing was published almost simultaneously with the 
appearance of the terrible print—Gin Lane 
friend Hogarth. He sent drafts of legislation, and his 
well-known “Inquiry Into the Cause of Robberies,” to 
Lord Chancellor Hardwicke, and some of his ideas ap- 
pear to have come through in legislation, although other 


He attacked the gaming houses, 


street 


gangs. 


11s words. “the 


seven 


novel, 


fourth newspaper. 


rma 


people got the credit. 
the poor laws, the pawn-brokers’ “fences’’ and receivers 
ind the lax laws about them: he was the first to recom- 
mend the abolition of public executions known 
“Tyburn Holiday”: he attacked the condition of prisons 


for debtors and others and helped to pave the way fo 


as the 


8. Copies are in the Boston Athenaeum 
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ward, Romilly and other prison reformers at the end 
the century. He ridiculed the cost of private litiga- 


the legal delays, the absurdities of procedure and 
ractice, the “Dodson and Foggs” and “Quirk, Gam- 


ons & Snaps” of his day, but always by contrast with 
mething better, for his was a constructive mind and 
pirit and he was not merely a destructive critic. 


[n 1754, at the age of forty-seven, ill with gout and 
opsy, he gave up his office and sailed for Lisbon, 
here he died. still cheerful, gallant, generous and en- 
ertaining to the end. One reviewer has described him 

“a dying man who enjoys every moment that can still 
 enjoved. forgives evervthing that can be forgiven, 
aughs at everything that can be laughed at and bears 
vith equanimity what is almost unbearable.” 


He left his brother John to carry on his great work 


tor thirty years ind esli Melville says, to orig 


nate much. which. perhaps, the brilliant, but less meth 
lical. Henry would not have conceive ™ 
Sir John Fielding 

General Fielding. the father, married his second wife 
n 1719, and in the next eight vears, as Henley says, was 
begetting children all the lustiness of a British 
soldier.” Six were born, and then his wife died, and 
- married two more Vives The only child of the sec 
ond marriage wl ed youth was John. Little is 
known of his life until 19. when he was twenty-seven 
vears old, as all the papers of both brothers were de- 
ordon riots of 1780 when the mob at- 


stroved in the G 

tacked the “Public Office” at Bow Street. By some ac- 
cident he was blinde The only direct reference which 
he made to this misfortune was in the preface to some 
essavs, in 1763, when he wrote: “an accident, which 
evervone but myself deemed a misfortune, forced me 
nto retirement at the age of nineteen . . . The rational 
delights of reflection, contemplation and conversation, 
soon made me insensible of any loss I had suffered 
from the want of sight.” His ears were his eyes, and 


as a magistrate he could recognize most of the habitual 
rogues in London by their voices alone 

The outline of his career and of his posthumous repu- 
tation appears in a striking manner in the preface to 


Leslie-Melville’s b “Sir John Fielding has 
heen even worse treated” than his brother. The ac- 
life bv Sir Leslie Stephen in the Dictionary 


count of his 


of National Biography “leaves much to be desired on 
the score of accuracy and adequacy.’ 
“Sir John Fielding claims our attention” as a great 


lv because he was one of the 
best-known and most picturesque Londoners of the lat- 
- half of the eighteenth century ; the ‘Blind Beak’ whose 


ter ¢ 

court in Bow Str t ged with visitors of every 

class. literally from dukes to dustm sharing the curious 

spectacle, which would be n less curious todav, of a 

blind man unravelling the darkest secrets. His right 

to our recog trikes far deeper than this, for no 
one has played a greater. part than he in moulding Lon- 
don to the form we now know.” 

Besides giving London justice, and carrying out 
Henrv’s idea by persuading the government to provide 
the salaried magistracv, he “made the Englishman ac- 
cept the idea of a paid police force From this or- 
ganization has descended in direct line the Criminal 


Record Office, the matt ing of Scotland Yard. Sir 
John Fielding, in short, laid down the basic principles of 


crime detectiol may up in nis own 


five words: ‘Ouick notice and sudden pursuit.’ 6 
He was also a pioneer in our modern problem of 

‘uvenile crime. “It is certain,” he said, when dealing 

leniently with bovs charged wit ealing, “that sending 
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such boys into prison is much more likely to corrupt 
than reform their morals.” Beleving that “prevention, 
and not punishment, was the first principle of police,” 
he organized two charities for deserted boys and girls 
of London. These two charities, and a third with which 
he was closely connected, are still doing important 
work—the Marine Society, the Royal Female Orphan- 
age, and the Magdalen Hospital. 

The striking thing about the contributions of Sir John 
Fielding was their simplicity, which is worth studving 
today from the point of view of the public weal. 

He noticed first that the civil power in the city was 
separated, and, therefore, weakened (still true to some 
extent in American cities today) ; and, second, that the 
turnpikes were not sufficiently guarded to prevent 
escape. To meet the first weakness, he proposed the 
appointment of five or six magistrates with fixed sala 
ries and separate offices distributed in different parts of 
the town with a principal office in Covent Garden so 
that a justice would be in constant attendance and 
ready to act on any information; that each of these 
offices should keep separate registers of their informa 
tion and send copies to the central office, where they 
should be kept in a general register for quick reference 
This central register was one of the fundamental ideas 
which grew into Scotland Yard. 

He also proposed that all the fees of the justices 
should be pooled, not for them, but for various expenses 
connected with their offices, clerk hire, messenger-ser\ 
ice, etc. ; that they attend on the first dav of every term 
of the King’s Bench to receive a charge from the Lord 
Chief Justice, and that they have monthly meetings at 
the central office for conference and discussion of their 
common problems. This resembles the regional con 
ferences of the Administrative Committee of the District 
Courts in Massachusetts, and recent federal circuit 
conferences, and suggests the needs of large cities. He 
also suggested the establishment of a court paper by 
law for advertising everything relating to the discovery 
of offenders, etc. He established one himself, and 
finally—he recommended, persistently, the improvement 
and extension of the lighting of streets and particularly 
that lamps be not fixed on the side of houses but on the 
outside of the footway, thus encouraging, with repeated 
emphasis, the use of the product of the Nantucket 
whalers.® To close the avenues of escape, he proposed 
a sufficient horse patrol on all the London turnpikes 
with a plan for prompt information to the central office 
and that sheds be built on the turnpikes for the shelter 
of men and horses in bad weather 

These ideas seem to us so simple today that it may 
he difficult to throw ourselves back to the time when it 
was nobody's business because it was everybody’s busi- 
ness, to think of these things, until a curious combina 
tion of circumstances placed two educated, broad-minded 


9, An article in the New ENGLAND Quarterty for Jun 
1935, by Mr. Gerald S. Graham, entitled, The Migration of 
the Nantucket Whale Fishery, begins as follows: 

“In the first volume of his History of England in_ the 
Eighteenth Century, Lecky has given a vivid description of th 
dangers and terrors that beset the streets of London after 
dark. . In 1736, came a momentous forward step—the intro 
duction of systematized street-lighting. Up to that time, 
London was probably the worst-lighted large city in Europe. . . 

“By 1780, there were more lamps in Oxford Road, alone. 
than in the entire city of Paris. Few measures enacted 
during the eighteenth century contributed more to the safety 
of the metropolis than that which was passed in 1736. Up to 
the organization of the Peelite police force, in 1829, perhans 
the greatest contributor to public safety in the realm was the 
sperm-whale.” 

3ut the active thinking contributors were the Fielding 
brothers. 
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men with vision on the police bench, who, not only 
thought of them, but had the courage and determination 
to carry their ideas into 


quences to themselves 


action regardless of conse 


The Estimate of Henry Fielding by Governor Cross 
We will return for a moment to Henry, in the clos- 
ing paragraphs of the three volumes of Governor Cross: 
“It has seemed to many a violent transition from the 


man who wrote Jom Thumb to this ardent reformer 
indeed as if there were tw personalities called 
lielding. 


Henry 


The differences between the Fielding of 1730 


and the Fielding of 1750 are 
than real 


however, more apparent 


His devel pment under the stress ot chang 


ing circumstance was perfectly natural and logical, like 
the development of a great character in a yreat novel 
lle had a mind most responsive to his immediate sul 

( ndings and therein lav the prin element of his 
veniu Seeing thing s they were, he always liked 
‘0 to represent them: he liked to preach and moralize 
is well On the ber Just as happened when 
he was playwright, novelist, and political writer, he 
reflectec complete \ the ew environment ron his 


court, from his pen, came the information on which 
vere tramed laws fe the decrease ot crime To this 
end he laboured day and night. sacrificing his health 
and finally his life 


By an inevitable process the it and humorist 
passed into the moralist and reformer The permanent 
loss to literature was immense: but the immediate gain 
to societv was immense als \t the same time his 


qualities of Henry 


ielding’s nature and touched the close of his career 


last post brought out all the finest 


with quiet heroism.’ 


The Place of the Fielding Brothers in the Legal 
“Hall of Fame”’ 


his story has led us to m events, below the 
conventional dignity of legal history.’® but to living 
he Temple of Justice Not 


far below the head of the list of 18t 


en anc 


forces in the structure of t 


entury builders of 
the modern “temple” in England—with the names of 
Holt, Talbot, Hardwick, Mansfield, in high places 

with John Howard in tl 
Commentaries 


ie prisons, Llackstone in his 
Romilly in Parliament, and Erskine at 
the bar—helong the names of Henry and John Fielding, 
who, seventy-five years ahead of tl 
law in action out of a mx 


leir generation, made 
ral chaos and set a modern 
standard of character and progress in a London police 
honest, firm. intel 


court, by igent, humane and far 
sighted administration and suggestion in the face of 


rancorous abuse 
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Bar of Canada to be Represented 


HE following item appeared as an editorial in thi 

August 12 issue of the Ottawa Journal. It bi 

speaks the satisfaction of the Canadian people ii 
heing asked to be represented at thi 
American Bar Association. 

“Mr. L. W. Brockington K. C., is to represent the 
Bar of Canada at the annual meeting of the American 
lar Association in Philadelphia in September. 

Mr. Brockington’s selection for this high honor 
would be fitting at any time. 


convention of the 


It is both fitting and of 
vast importance at this time; a time when it is vital 
that we of the British Empire speak to our democratic 
brothers in the United States with all the power and 
understanding of our common heritage of liberty 

That power and understanding Mr. Brockington 
possesses to an almost unrivaled degree. His is the 
gift of pure eloquence; but his also is the greater gift 
of the understanding of liberty 


; of the hearts that beat 
eeneath the uniforms of the men who throughout a 
darkened world stand on guard for freedom 

Four years ago, in Boston, Mr. Brockington spok 
to the American Bar eloquence 
that was memorable. He will speak to it this time in 
a new and changed world, and no one whi 


\ssociation with an 


has ever 
heard him can but believe that his message this time 
will be equally memorable, and perhaps far more vital 

Canadians can look forward to this address with 
pride; perhaps with a measure of hope and confidence 
in its effect.” 


LEONARD W. BROCKINGTON, K. C. 
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JUNIOR BAR NOTES 


By JoseEpH HARRISON 


Secretary of the Junior Bar Conference 


N harmony with the announced theme of the Ameri- 

can Lar Association's annual meeting this vear the 

Junior Bar Conference will devote an important part 
of its program to the present national emergency when 

meets at Philadelphia, September 8-11. The Con- 
ference has been fortunate in arranging for Hon. Robert 
H. Patterson, present Assistant Secretary of War and 
former judge of the Federal Circuit Court of Appeals 
for the Second Circuit, to deliver the principal address 
at the opening session of the Conference’s meeting on 
Sunday afternoon Judge Patterson 
will speak on the subject: “The Part of the Young 
Lawyer in the National Defense.” His address will 
be broadcast over a coast-to-coast network of the Na- 
tional Broadcasting Company at 3 P. M 

Following the ssistant Secretary of War's speech 
will be an open forum on “The Part of the Young 
Several members of 


September 8th 


Lawyer in National Security 
the Conference representative of different parts of the 
country have been asked to prepare short talks to start 
the discussion Thereafter any member in attendance 
will be given an opportunity to express his or her views. 
\ definite proposal for 
to promote the moral and spiritual preparedness of the 


Conference activity designed 


country is being prepared and will be considered by the 
I-xecutive Council prior to the general session. H. 
Graham Morison, New York State Chairman, has been 
assisted by Conference Chairman Paul F. Hannah and 
Council Member Charles FE. Pledger, Jr., in the prepara 
tion of this concrete program. It will be presented to 
the general meeting of the Conference during the course 
of the forum 
The State Reports 


By the time this issue of the JoURNAL reaches its 
readers the Advance Program for the annual meeting 
will have been received by all members of the Junior 
Bar Conference. It contains the annual reports of the 
chairman, secretary and national committees of the 
Conference 
ing the activities and accomplishments during the year 


hese speak for themselves in summariz- 


past. It is unfortunate, in a way, because it would not 
he practical, that the reports of the state chairmen 
cannot he equally publicized. While these are sum- 
marized in Chairn Hannah's reports, the full expost 
tion of what has been done in most of the states and the 
recommendations of the state chairmen would make 
most interesting reading for all members of the Con- 
ference and for all interested in the progress of the 
organized young bar. These reports have been care- 
fully studied by the Conference’s officers and council 
members and will be passed on to the successors of 
retiring chairmen. They form the best set of state 
reports that have been made since the formation of this 
section. In addition to the old stand-bys, there have 
been not a few new states in which Conference activity 
took hold during the vear and made substantial prog- 


ress. Massachusetts. Marvland, North Carolina, Ala 
bama. Arizona. New Mexico, Texas. Kentucky, Ore 
gon, hlorida 17 ( orade torn partial list the 
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more recent states where the Conference program has 
heen vigorously carried forward. 


Meeting of State Chairmen 


\ special meeting of all state chairmen who attend 
the Philadelphia meeting will be held at the Bellevue 
Stratford Hotel on Sunday morning, September 8. 
prior to the Conference luncheon, Opportunity will 
be given here not only for an exchange of views and 
experiences of state chairmen but also for the pressing 
of particular recommendations that may be generally 
agreed upon. The Executive Council will be meeting 
in an adjoining room and will be able to consider par 
ticular proposals of the state chairmen. 


A Successful Year 


With its annual meeting at Philadelphia, the Junior 
Bar Conference concludes its sixth and most successful 
year. The tangible achievements of the Public In 
formation Program evidenced by the increased number 
of radio scripts and broadcasts and public addresses is 
again the highlight of the vear. The studies of the 
Committee on Small Litigants in its fields of small 
cause courts, “loan shark” evils, and legal aid have 
set the stage for the follow-up work of the committee 
for next year. Mrs. Mildred G. Bryan, chairman of 
the Committee on Annotations of the Restatement oi 
the Law has reported that for the first time completed 
annotations by Conference workers have been turned 
in. The Membership Committee reported that 1012 
new members were recruited through Conference efforts 
alone and thereby set an all-time high for this type 
of work. The Committee on Cooperation with Junior 
ar groups conducted seven eminently successful 
regional meetings of the vounger bar executives. The 
sill of Rights Committee of the Conference carrying 
out the assignment given to it by the Association's 
Committee on the Bill of Rights reports that work on 
comprehensive studies of the Bills of Rights of the 48 
states is under way with six of them already completed 
The Committee on Relations with Law Students re- 
ported substantial progress in contacting senior law 
students, and newly admitted attorneys. The Com- 
mittee on Legislative Drafting and Reference Bureaus 
continued its efforts where possible to promote the 
adoption of the principle of such bureaus. The Activi- 
ties Committees made certain that every new member 
of the Conference was made to feel that he “belongs” 
and ascertained his preferences of Conference activities 
These were in turn properly distributed. This com 
mittee also has prepared a well-rounded and_ timel 
program of activities for next vear. 

\ll in all the Conference's annual accounting shows 
the fruits of the efforts of several hundred young law 
yers. It is a record of achievement. All who con- 
tributed to this record may be justly proud. 


The Year Ahead 


The national crisis will have its effect on the Con- 
ference program as it will on the program of every 
organization of American citizens, irrespective of par- 
ticular purposes. With its organization in every state, 
its many experienced workers and leaders, its youth, 
enthusiasm and ideals, there is every reason to believe 
that the Junior Bar Conference is destined to measure 
up to whatever program it adopts or whatever tasks are 
assigned to it in the great effort to preserve and protect 
the nation and its institutions, 
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Condensed Schedule, Philadelphia Meeting 


Weetings are at Bellevue-Stratford, unless otherwise shown | 
MONDAY, SEPTEMBER 9 
8:00 A.M. Junior Bar Conference—Break fast 
10:00 A.M. Assembly—First Session: President's Address. Memorials. Offering of Resolutions. Election o1 Asset a1 
bly Delegates—A cade my of Wusic. 1¢ 
1:00 P.M. Legal Aid, Committee on—Luncheon Meeting. 
Patent, Trade-Mark and Copyright Law, Section of—Luncheon Meeting—Franklin Institute 
2:00 P.M. House of Delegates—lirst Session: Reports of Officers and Committees. Election of Members of Board he 
ot (Gsovernors 
Insurance Law, Section of—Manufacturers’ Club 
International and Comparative Law, Section of—<drt Club 
junior Bar Conference 
Public Utility Law, Section oi—Rits-Carlton. 
Real I yperty, Probate and Trust Law, Section « f 
4:0) Jumor Bar Conterence 
TUESDAY, SEPTEMBER 10 
9:00 A.M. Patent, Trade-Mark and Copyright Law, Section Franklin Institut 
9:30 A.M Bar Organization Activities, Section ot 
(ommercial Law, Section ot 
Insurance Law, Section of—WVanufacturers’ Club 
Municipal Law, Section ot 
Public Utility Law, Section o1 tits-Carlton 
Real Property, Probate and Trust Law, Section ot—Syivania 
9:45 A.M. Junior Bar Conference 
10:00 A.M. Criminal Law, Section ot—II alto: 
International and Comparative Law, Section of —4 ib 
Judicial Administration, Sectio1 
Mineral Law. Section oft—Aits-Carlton 
laxation, Section ot 
11:00 A.M. Insurance Law, Section of—.Janufacturers’ Club 
12:30 P.M. Commercial Law, Section of—Luncheon thi 
Municipal Law, Sector t—lLuncheon wl 
Patent, Trade-Mark nd | pyright Law section ol Luncheon Meeting Just thi 
laxation, Section of—Luncheon—Rits-C arlt ‘er, 
1:00 P.M. Judicial Administration, Section of—Luncheon Meeting—Aits-C ar/ton ar: 
2:00 P.M Bat (Organizatior Activities, Section ot ho 
om Cc al | ct 1 
Insurance Law. Section oft Vanufacturers’ Club of 
International and Comparative Law, Section of—<Art Clul Ine 
Legal Education and Admissions to the Bar, Section ot ot 
Mineral Law, Section It 
Patent. Trade-Mark and Copyright Law. Section ot—Franklin /nstitut ar 
Public Utility Law, Section of—Rits-Carltos 
Real Property, Probate and Trust Law, Section [/otel 
Taxation, Sectior 
2:30 P.M. Criminal L: Section an 
Judicial Administration, Sectior sti 
Junior Bar Conterence th 
Municipal Law, Section of of 
3:30 P.M. Insurance Law, Section of—WManufacturers’ Clul F 
7:00 PLM. Insurance Law, Sectio1 f—Dinner Dance—/ {thletic Clut vi 
Junior Bar Conference—Dinner Dance—IIilson Line Cruise Shif Wi 
Patent. Trade-Mark and Copvright Law. Section ot—Dinner—Aronimink Golf Clul 
Real Property Pre bate and Trust Law sectio I ee 
7:30 PLM. Public Utilitv Law. Sectio1 i—Dinner Danese lelphia Country Clul an 
WEDNESDAY, SEPTEMI 3ER 11 Pi 
9:30 A.M. Assembly—Second Session: Symposium on Federal Regulations of Insurance under sponsorshiy Ser cl 
tion of Insurance Law—Academy of Mus 
2:00) P.M. House of Delegates—Second Session: Reports of Committees and Sections a 
Criminal Law. Section of—Ilalton la 
Insurance Law. Sectior i turers’ ( 
Real Property. Probate and Trust iw, Section ot = 
THURSDAY. SEPTEMBER 12 \ 
10:00 A.M. Assembly—Third Session: Ross Bequest Award. Open Forun Report of Committee on Resolutior 
Amendments to Constitution and By-Laws of Musi 
2:00 P.M. House of Delegates—Third Session: Consideratior f Assembly Resolutions. Reports of Committee nd vi 
Sections th 
Institute on Adminstrative Law and Procedure—l nion League Club th 
7:30 PLM Annual Dinner th 
FRIDAY, SEPTEMBER 13 of 
9:00 A.M. House of Delegates—Fourth Session: Reports of Committees and Sections, House Committees and Boar va 
of Elections, Election of Officers a 
9:30 A.M. Institute on Administrative and Procednre—l League Clul 
1:30 PLM. Assembly urth Sessior \ction upon resolutions adopted by the House of Delegates. Introducti 
ind remarks by incoming President—Luac hee it Talley Forge 
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CONVENTION SILHOUETTES 


What, if anything, may be said that will in a word 
sive the cue to the convention? A few rambling com- 
ents may be in order. 


Visiting members at annual conventions may roughly 
he divided into two groups: 

First, there are the veterans of past meetings who 
“know their way about town,” and are more or less 
familiar with the way the machinery of the annual 
meeting works. This group knows its own mem 
bers and the hearty reunions which one sees on all 
sides indicate the close bond that ties them together. 

Second, there are the first-time visitors. These, 

at first generally feel somewhat as Christian and 
Faithful (from “The Pilgrim's Progress”) must have 
felt as they entered the City of Vanity Fair. But 
like those redoubtable travelers, the new visitors at 
meetings, soon fall into a variety of experiences. 
They are quickly made wiser and (we believe) hap- 
pier for them. One thing they are sure to recognize 

the epidemic of friendliness and good cheer which 


has caught everybody 


The American Lar Association and its annual meet 
ings are rich in tradition and background ; so much so 
that one feels it in the air. It is only the “Old Guard” 
who can explain and elucidate these things and give 
the reasons for “this and that.” All things about the 
Convention, however, have their reasons when they 
are understood. For example, there is the story of 
how the annual meetings (and indeed the management 
of the ABA itself) has passed from what might have 
heen called a “pure Democracy” to the present form 
of what may be called a “Representative Democracy.” 
It is a story which can not be told here, but it centers 


around the adoption of the House of Delegates idea 
about four years ago. That plan of organization of 
the Association, as well as the scheme of operation of 
annual meetings, are both still in the development 
stage. There are, of course, divergent views about 
these things, as would be expected in an organization 
’ But these divergent 
views are in general healthy factors rather than other- 


of more than 30,000 lawyers. 


Wise. 


All members of the ABA will have received by mail 
an attractive blue-covered pamphlet, the “Advance 
Program” of the Philadelphia meeting. It deserves 
close reading. 

Members attending the Convention will also receive 
a striking and attractive Souvenir Program, which 1s 
largely a reproduction of the Advance Program with 
certain additions. It is the official Hornbook for the 
Annual Meeting and should be kept constantly at hand. 


Of one thing we may be sure. No delegate or 
visitor at an annual meeting can fail to be touched by 
the social interests and cultural activities which adorn 
the sessions. This meeting is particularly rich in these 
Philadelphia is a great and gracious city, full 
Every visitor and every dele- 


things. 
of history and tradition 
gate will be invigorated and enriched by the culture 
and stability and beauty of the City of Brotherly Love 
Penn's-W oods 


in the great State ot 


Incunabula of the ABA 

The JouRNAL has in its vault the early records of 
the first meetings of the ABA. They are interesting 
and intriguing documents for the lawyer of 1940. — At 
the first meeting at Saratoga Springs, in 1878, there 
were 73 “registered” members whose names are given ; 
also the names of 100 others who were elected, making 
a total membership of 173. At the second meeting at 
Saratoga, in 1879, the membership had grown to 523 
lt does not appear how many members attended the 
Convention that year; but there were probably about 
100, since “eighty-six members were present” at the 
annual dinner. Compared to these figures there are 
now (August 1) 31,511 members of the ABA. It b 
expected that at least 6,000 will attend the Philadelphia 
meeting. These figures, more than any words could 
do, prove the necessity for sensible management and 
controlled direction of the meeting. 

As the authentic “incunabula”’, or early history ot 
our Association, there is set out below the “Call” for 
the first meeting of the ABA in 1878. It is the acorn 
from which the present Mighty Oak has grown, and is 
as follows: 

Call for Meeting 

Dear Sir: 

It is proposed to have an informal meeting at Saratoga, 
N. Y., on Wednesday morning, August 21, 1878, to considet 
the feasibility and expediency of establishing an AMERI 
CAN BAR ASSOCIATION. The suggestion came trom 
one of the State Bar Associations, in January last, and the 
undersigned have been favorably impressed by it. A body ot 
delegates, representing the profession in all parts of the 
country, which should meet annually, for a comparison ot 
views and friendly intercourse might be not only a pleasant 
thing for those taking part in it, but of great service in 
helping to assimilate the laws of the different States, in 
extending the benefit of true reforms and in publishing the 
failure of unsuccessful experiments in legislation. 

This circular will be sent to a few members of the Bai 
in each State——whom, it is thought such a project might 
interest. 

If possible, we hope you will be present on the day named 
at Saratoga; but in any event, please communicate your 
views on the subject of the proposed organization to Simeon 
E. Baldwin, New Haven, Conn., who will report to the 
meeting the substance of the responses received. 

July 1, 1878. 


It scems fitting also to set forth another bit of Res 
Gestae evidence about the birth of the Association. On 
page 19 of the Report of the second meeting, in 1879, 
there is given the following notice of the annual dinner : 


Memorandum 


The Association gave a dinner to its members at the Grand 
Union Hotel on the evening of August 2ist. Eighty-six 
members were present. Mr. Latrobe, of Maryland, pre 
sided. The following toasts were offered by the Presiding 
Officer, and responded to by members: 

Cortlandt Parker, New Jerse) 
The Bench.... LaFayette S. Foster, Connecticut 
.James O. Broadhead, Missouri 


The Legal Profession 


The Retiring President. . 
The New Administration.. Benjamin H. Bristow, New York 
The American Bar Association.....A. R. Lawton, Georgia 
The Nationality of the American Bar Association...... 
Elephant ..Anthony O. Keasbey, New Jersey 
The Bats R. F. Hall, Sherbrooke, Canada 
The Common Law............Richard Vaux, Pennsylvania 
The Bar as a Conservative Force in Society...... “<* 
oat F Richard T. Merrick, District of Columbia 
Woman at the Bar............ Calvin G. Child, Connecticut 
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United States District Judge, Los Angeles, Calif 
nt imtry expert ions in the field have confirmed, 
Z rned, to the patent law are simple The difficulties 
t profession tice lie in the fact that the material out 
s per sé litigation arises is the whole field ot 
In the and the inventive spirit of man. i-ven 
fo perience, the subjects have dealt wit 
f them are ighly technical sound production to 
tif } sSUCS ak or making Spanish tortillas in an imp 
nd paid e litigants rom shoe manufacturing to hook and 
each takes a partisan at- dows; from highly specialized instruments 
r h money's slant drilling in oil wells, specimen of v 
n court was valued at nearly fifteen 
Stanford University in ad to the humble zipper which, first used 
i {ssociation. ) bags, now is attached to garments whi 
every part of the human body, both 


minine; from highly specialized apy 


proved 


has become so specialized 


utter 


idvise with relation 


lubrication of automobiles to ai 


killing insects which afflict the 


In most of 


is a sense Of 
strawbe! 


These Cases tile salle ice 


mes a United States Dis 
usefulness ; on the other hand, invalidity 


} 11 Cal \pp 2) of the widest ol human experi 
idequacy, I proposed when, to mechanics, trom shoe mia! 
he United States electro-magnetics to simple m 
highly specialized mechanics to the si 
to familiarize mvself specialized mechanics to the 


ing edibles with poison. If, to these, | 


he problem of law ing machines, acoustic blocks, lawn s 
to the Irobien t law, 
uipment tr every \merical balances, you will sce the variety I 
, It en ible him t which I had to deal 
stead ables h ) 
eer ; : Of necessity, this, in addition to | 
eld whet ecessary One ol calls for informatiot some of whicl 
( \ O prac ced 1 1 
+] | a nature as to come within the ordi 
unazed the Spanish law 
‘ \merican lawvers idge’s knowledge, and other, highly 
+] their wav about itter kind of knowledg« brings into pla 
ii 
expert 
‘ he te Axpert ¢ 
e ca r | decided t {one ¢ the 1 st interesting detenses « 
asses ise, Cl 
- ] he Jorg 
; the w le pr blem So. expert was made by the fersian poe 
r ot fields which were ™0OUS poem ~ Phe Gulistan It reads 
| i 
devote n davs to the \ man wl 1 a disorder in t 
k ft esinning to et rier (hors ctor ra reme 
e not ( pedi nN i thet ly 
le hic « + ) ct 
er the whole fiel man t an rougnt i 
rut the sa ‘N ictior I 
irthe aC) ad not himself been an ass, he would 
the writing of opin ployed a farric 
In the Englsh speaking world, expe 
© courts have been recognized for 


(Jn the one hand, invention over the pri 


is a trial judge in a state : 
lore so. in fact. Because Ye"UOn or anticipation, buttressed with 
lem of the doctrine equivalents, estopy 
st for the sport ot it oO recurrent are these proviems that 
wit me special "™ vself, enjoys writing opinions, must 
the judge Cluston that he cannot write very mal 
\ t] g 
ch oppo! “4 j patent law without constantly repeating 
islIng over and over agall the same case 
li California for Los o, While | have written quite a numbe 
.., : . have done sO only when | Was In a posil 
each so thing which as round 
iw < me And 5 
] ] But no sucl simul rity vas found int 
11 til ler a license. and ul il Hititiel Wa 
+ ese it the patentee tion presented in the Cases They call 
7 upon the most diverse facts in the field 


principles of 
i¢ 
eX 
on 
nple device 
lel 
ers 1 
I retecting 
urses and 
( Ver allhost 
1 
lascu e and 
S r il 
( 
nt 
el arust 
Ove 
l 
} 
sual prop 
1 1 
ind IK¢ 
Con 
( 
all 
1) ples 
| | 
Ss, | 
stale n 
+] 
T11 
al 
judgment 
1 
1 
oO 
carpentry) 
nics from 
I Ot mix 
adress 
sdasi 
lomat with 
knowledge, 
sé yenerai 
\ inge Ol a 
1 
Cal | 
€ I the 
rea of lav 
se 
his 
t 
tie the 
I 
| t 
lave 


3 
: 

~ 

ul 
b 
“EEE erally agreed 

Lil! 
the 
lla 
ns 
ctit 
eke 
Ked Ca 
ox] 
fac 
lin 
: 

wh 
has 

the 
ir 
wl 
litt 
ne 

ne 
We 
gr 
pk 

Ws 
be 
be 
th 
TI 
de 

pa 

pt 
al 

th 
it 

he 
736 


EPTEMBER, 1940 


953, in an English case, Mr. Justice Saunders justi- 
d the employment of a medical expert in these 
rds: 

“If matters arise in our law which concern other sci- 
ences, we commonly apply for the aid of that science 
which is concerned therein, which is an honorable and 
commendable thing in our law, for thereby it appears 
that we do not despise all other sciences than our own 
but we approve them and encourage them as things 
worthy of commendation.” 
he expert in the field of patent law has, by the very 
ature of the law, a broader scope than the expert in 
ther fields. And yet, even in other fields, dissatisfac- 

ion with the practice has arisen. 

You are all familiar with the vigorous criticism of 
the medical expert in criminal trials. This is traceable 
io the fact that physicians can be found to testify on 
pposite sides of very important questions relating to 
the existence of disease. Differences of opinion be- 
tween all experts arise from the same reasons. Not all 
sciences are exact sciences, and opinions of experts, 
like physicians, both as to existence of present facts, 
llagnosis, and in so far as they project themselves into 
the future, prognosis, may be accountable either by the 
nsufficient development of the science of medicine or 
by the differences in the factual basis of the opinions. 
California made it possible to take the odium off the 
expert in both civil and criminal cases by providing for 
the appointment of experts by the court to investigate 
lacts and testify. You are familiar with the section. 
( California Civil (¢ ode of Pri cedure, 1871 Ris It is not 
limited to medical experts, but covers all matters as to 
which expert evidence is needed. No other enactment 
las done so much for the vindication of the expert. 
Judges use it very freely and satisfactorily. 

In a personal injury case, I settled a disagreement 
between two physicians,—one of whom asserted and 
the other denied, that the injured person was suffering 
irom traumatic neurosis,—by appointing an internalist 
who found, and demonstrated with x-rays, that the 
litigant was suffering from something entirely uncon- 
nected with any trauma. In another case, the perma- 
nency of an injury to hearing was determined in like 
manner. In an important criminal case, three internal 
ists whom | appointed to examine a convicted man who 
was seeking release on bail pending appeal, upon the 
ground that his stay in jail was injurious to his health, 

reached a decision that jail was really an excellent 
place for his ailment. How the public looked upon the 
action of these men in giving their sincere opinion may 
be gathered from the following comment appearing in 
the Los Angeles Record under date of June 1, 1932. 
The comment by Dean Richmond (the pseudonym un- 
der which Mr. H. B. R. Briggs, the editor of the news 
paper at the time, wrote his personal column, Brass 
Tacks), read: 

“It is refreshing to see physicians honestly disagree 
with their professional brothers, as in the matter of 
Richfield Wrecker Talbot's plea for bail. Strengthens 
our faith in the integrity of a profession, the members 
of which too often cover up each other's blunders, at 
least by silence.”’ 

This comment justifies my belief that the intelligent 
public does not expect an illusory unanimity of opinion 
among experts. They respect honest disagreement, if 
they have not respected such disagreements in the past, 
it is because they were not convinced tl 
honest. 


lat thev were 


The new Federal Rules of Civil Procedure contain 


WHITNESSES 


49/ 


a similar provision limited to physical and mental ex 
amination. (Kule 35). Its use will prove beneticial. 
Even before its adoption, by consent of counsel, I have 
appointed experts to investigate matters for the court 
and testify as witnesses unbeholden to either side. 

But to go back to the expert in patent cases: Two 
statements will serve as background for comment on 
his function. The first is from Singer Co. v. Cramer, 
1903, 192 U. S. 265, 275: 

“As in each of the patents in question it is apparent 
from the face of the instrument that extrinsic evidence 
is not needed to explain terms of art therein, or to ap 
ply the descriptions to the subject matter, and as we are 
able from mere comparison to comprehend what are 
the inventions described in each patent and from such 
comparison to determine whether or not the Diehl de 
vice is an infringement upon that of Cramer, the ques 
tion of infringement or no infringement is one of law 
and susceptible of determination on this writ of error.” 
The other is from our own Ninth Circuit Court of 

Appeals and is, so far as I have been able to find, the 
most accurate yet concise statement of the function of 
the expert and its limitations. It is from Overweight 
Counterbalance Elevator Co. v. Improved Order of 
Red Men’s Hall Assn. of San Francisco, 9th Cir., 1899, 
94 Fed. 155, 160 (Cert. denied 174 U. S. 802): 


“In the light of these and other different mechanism. 
which need not be stated, we are of opinion that, not 
withstanding the general opinions and conclusions ea 
pressed by the expert witnesses, the plaintiff's patent is 
not infringed by the use of the Frazer elevator. 

The court certainly has the unquestioned right to 
draw its own conclusions from an exhibition and in 
spection of the respective machines, or models thereof, 
as well as from the opinions of expert witnesses. It is 
not bound to accept such testimony as conclusive. The 
Conqueror, 166 U. S. 111, 131, 17 Sup. Ct. 510. It con 
siders the facts upon which the opinions of the witnesses 
are based, and determines from all the evidence in the 
case whether the conclusions given by the witnesses are 
sound and substantial. The value of expert testimony 
generally depends upon the facts stated as a reason for 
their opinions and conclusions. Green v. Terwilliger, 56 
Fed, 384, 394; 1 Tayl. Ev. 58. More weight is given to 
the testimony of a witness based upon facts within his 
own knowledge and experience than to the testimony 
of a witness which is ‘largely the assertion of a theory.’ 
Bene v. Jeantet, 129 U. S, 683, 9 Sup. Ct. 428. In 3 Rob. 
Pat. Sec. 1012, the author, in discussing this subject 
says: 

‘That there are experts in other departments of af 
fairs upon whose opinion the court is forced to rely as 
the foundation of its own judgments, because incapable 
of forming an opinion for itself, and that such experts 
consequently fill the places of judges, and should be 
beyond the influence and control of parties, must be 
conceded. But such is not the case with patent experts, 
whose opinion is received in evidence only in connection 
with the reasons on which it is based, and is to be ac 
cepted or rejected by the jury according to their own 
view of its fallacy or truth... .. Their statements of 
fact are simply to be weighed, like those of all other 
witnesses, by their ability and disposition to disclose the 
truth; and their opinions are to be followed when. in 
the judgment of the jury, they are supported by the facts 
from which they are deducted.’ See Walk. Pat. (2d Ed.) 
No. 400. 

The law is now well settled that the trial court not 
only has the power, but it is its duty, where the evidence 
is insufficient to support a verdict, in favor of the plain- 
tiff, to instruct the jury to find a verdict in favor of 
the defendant. This rule applies to patent as well as 
other cases, and is as applicable to the question of in 
fringement as to any other material or controlling ques- 
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tion involved in thi ‘ n 3 it. No. 1014, it is broader scope than was warranted by the claims, but 
said scope which was actually rejected in the patent ofhe 

If an inspection of the invention practiced by the and as to which an estoppel had arisen In the one 
defendant m Conner lescribed a case the claim was that of a duplex flat tvpe of spring 
ae med in the P : irt that there | sash balance which had been specifically re jected as al 
heen no intringee ! t on is101 
a should direct the @88Tegation. In the other, it was for wedge-type 
jury to return the dant. without fur construction of a character which had a been re 
ther inauir ‘ + jut ire pt ected, and a shoe of particular cle sign ibstituted.* 
mitted to follow the guidance , as expert. in defiance Phe situation can be explained psvchologn ill Phen 
t the results ot pi { peration na experiment, nor pride of invention, the desire to exten its 1 DI ol 
iwainst conclusions derived by necessary inferences trot onsciously or unconsciously color their testimony. st 
establ at. (2d Ed.) No. 536: For s to make it obvious, despite the claim ot counsel te 
fu Lac ly, 237 102, 11 “up. ie contrary, that what thev were really claiming was 
Railway Co. v. I 155 | S. 621, 630, 15 Sup ] lenied ft the 
224: Black Dia a monopoly of a character whicl is demied to them 

156 U. S. 611. 618 in the patent office 
Wohitne 611. 617 mien So, on the whole, the htigant who ofters himself as 
Fry 68 Fed: 201. 212 hie ty i expert is not effective, unless, as | said, he is an ex 
(CA. 402. 89 Fed. 903. 905 ities there cited pert in the particular field and brings before the court 

Chis principle is recognized in Royer v. Belting ( factual situations relating to the art and to its history 
3s U. S. 319. 10 Sup: Ce. 835. as not denied in and development,—to enable the court to have a bettet 
iny of the other cases cited and relied upon by plaintiff understanding of the claims in suit. In that event, he 
rhe language is so plain that it need not be epitom becomes, of course, a real expert 

ized or amplified. I add. however, some additional well Equally unconvincing is the patent attorney expert 

established princi les He may be trained in the law or he may be scientif 
Wiis Vier oh the cally trained. \nd if he is not engaged in 

clusive province of the Court.’ s( entific work, his testimony 1s, usually, that of a spe 
. oe cial pleader trying to prove a cause 
But, of course, if the construction is mee obvious on Generally, he analyzes the prior art and his effort is 
the face of the patent, the facts produced by the expert onfined to an endeavor to convince the court that in 
witness may nfluence or, in fact, control such con ringement exists or does not exist through reading the 
struction.” ‘ various claims upon the accused or patented structure 
Reading a claim upon an accused device is not proot This, of course. means very little, although it is an 
ot iiringement element which may enter into the determination of in 
It is not my object to turn these informal observa tringement ; 

tions into an elaborate discussio1 the expert in pat \pposite to this topic is the following declaration of 

ent Cases Judge Matthews in McKoskey v. Braun \Mattress Co., 
Rather, the un 1 to eXpress certam general 9 Cir., 1939, 107 Fed 2) 142, 147: 

thoughts resulting from practical experience. For that ‘Appellant cites, as evidence of infringement, the 

purpose, the general principles just stated and others testimony of his expert witness, George J. Henry, to the 

to be rete rred to later o1 vill sumece effect that some of the claims im suit read upon a pel 

lo apply them practically, we have to bear in mind lee's machine This, appellant conten s sufficient 
the personality the exne Who is he? He is to require submission of the case to the jury. The 
etter (1) the inventor or Ge ott ged infringer as ex tent! m is rejected Infringement 1s not proved 

pert: (2) the patent attorney as expert, and (3) (what yy reading a claim upon an accused device For in- 

: Iringement is not a mere matter Of words Grant 

I might call without being guilty of Hibernianism ) the Koppl, 9 Cir. 99 F(2) 106, 110. The evidence shows 

expert as an expert conclusively that, properly construed, the claims in suit 
Unless the inventor or the alleged infringer, in addi were not infringed by appellee. That being so, it 1 

lion tO possession Of inventive genius, whi | esulted in inimaterial if true—that some ot the claims read upon 
the invention, is alse real student of the tield, lis tes appellee's machine.” 

thmony is seldom convincing I do not mean to say that the fact that a claim reads 
Whether he be the inventor of the patented device upon a device should always be disregarded Che de 

or the inventor or manuiacturer t the accused device cisions do not gO that far but both in the light ol 

his testimony is essentially that of an interested party legal principles and actual experience, their efficacy 

and, It) most Cases, Ih ‘ les as i pleade depends upon the background ot knowle ive which the 
| may illustrate this by two cases in which I wrote ¢xpert who analyzes the claims in the patent in suit 
opinions Wants v. Aersting, 1939. D. C. Cal. 29 Fed, and in the prior art brings to his task and the reasons 

Sup. 706; and Joyee v. Solnit, 1939, D. C. Calif., 29 he gives for his opinion. 

Fed Sup 737 In a recent decision, Joyce v. Fern Shoe Co., D. ¢ 
It is quite evident, as a reading of the opinions will — ‘ al. 1940, 32 Fed. Sup. 401, in disposing of the prior 

disclose, that in both cases the inventors while on the art. |, myself, resorted to this method by reading the 

witness stand claimed tor their inventions not onlv a claims of the best references both on the patent and on 
~. the accused devices 

Ry. Co. v. Rowley. 1895. 135 U. S. 621: Baker v. W. 1. Ke able analyses of prior art is not new. I am told of an 

nedy Dairy Co. 1935, 77 2) 574 nstance where a district judge from another state, who 

Marsh vy. Qui Meal Stove ( 892, D. C. Mo. 51 iiterwards became one of the judges of the Ninth Cn 

Fed 203; Silsby Foote, 1852, 14 How. 218, 226 uit Court of Appeals, and who, knowing the habit ot 

(;rant Kopn! 1938, 9 110: Me 

Re sk Brau Matt 4 10 i + In Fert Shoe Cal 440 
if Fed. Sup. 40 
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un patent attorneys in introducing a large amount 
rior art, asked him how many prior patents he was 
ng to analyze. When informed that he would 
yze some three hundred patents, he stated that he 

other more important things to do and would 
er read them in the transcript. He instructed the 
k to identify them as exhibits, had a transcript of 
testimony made, absented himself from court for 
ce days and thereafter read the analysis in the rec 

This is an extrem: ot course, although it 
in actual occurrence in the Southern District of Cali- 
ta, and is attested to by my present clerk. 
points to the fact, which is obvious to 
y, in dealing with prior art, the 
st practical and impressive method is to select. the 
in that to the 
tent In suit. 

lo select from the n letters patent 

ng which may relate to the domain of the patent may 

w the ingenuity of the patent attorney, but it cer- 

inly does not give to the court the help which ex- 
ert testimony should give 

Of course, I am assuming 

nfronted with situatior 

e court from its ordinary 
usions or the claims are so obvious they do not re- 

ure other factual bases supplied by experts. 

In reality, however, much of the testimony of the 
itent attorney is really an attempt, in an indirect way, 

supplant the court 

Not permitted to determine that infringement does 

does not exist, the attempt is made to achieve the 
ume result by a study of the prior art and a compari- 

n of the claims in suit and a reading of either the 
cused device or devices in the prior art on the claims 
n suit. This conclusion is not hypercritical. 

It is borne out by the fact that, in inany cases, where 
he simplest mechanical type, ex- 
bly to explain the inven 
tually to substitute the knowl- 
lge of the expert for the knowledge of the court de- 
ived either from ordinary experience or from a study 

the letters patent themselves. 

This is merely an attempt to get around the decisions 


Case, 


However, it 
all, that, ol necessity, 
nearest 


art, the art which comes 


lions of 


ever\ 


in all this, that we are not 
the facts are such that 
experience can form its con 


Is where 


resuin 


vhich make the judge his own expert in such cases. 


Illustrative is a situation which arose recently in my 
urt while sitting in an out-of-state district. The pat- 
nt in suit an insecticide especially 
mpounded to kill an insect which infests strawberry 
It was found that these insects were especially 
md of apples. So the iny an insecticide 
consist of “powdered or dried apples 
uxed with dried poison. The insecticide was 
home-manufactured product consisting of apples 
hich were run throug! neat grinder to 
hich the poison was afterwards Expert tes 
was Oftered to the effect that the word “powd 


volving 


Was one in ng 


entor devised 
pulverized” 
] 


accused 


an ordinary 


applied 


mony 
red” was used in a broad sense. in milli; ¢, and would 
over particles one-eighth of an inch large as contained 


the accused mixture 


The difficulty wit! <planation was several-fold 


the first place, the dictionary definition of powdered 
pulverized implies dust-like material. The word 
pulverize” comes from the Latin word pulto meaning 
ust, and the latest definitic s 
“to reduce, or be reduced, to very small particles. espe 
cially hne powder r dust, as bv beating grinding 
the like.” 
The other difficulty lav in the fact that iy describing 
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his invention, in the specifications, the inventor gave 
us a clue to what he meant by “powdered.” He said 
that the two materials would be so mixed that one 
would go with the other. 

The description was not of a piece of apple which be- 
came impregnated with poison, as in the accused 
mixture, but of two dust-like materials,—apple and 
poison,—which were so intermingled that they could 
not be separated.® 

| felt that if I followed the expert, | would do vio- 
lence not only to.the ordinary meaning of the words. 
but also to the meaning which the inventor. himseli, 
in his disclosure had attributed to them. So, despite 
the fact that the defendant had no expert, on the basis 
of my own knowledge, I held that the words were used 
in the ordinary sense and that the claim did not cover 
a combination of apple and poison which could not be 
said to be dustlike. 

The expert who can be of the greatest assistance to 
the court is the practicing scientist in the field. The 
man who has made a life-study of the particular art or 
science and brings to the court the benefit of his re- 
search and study. This he can do by explaining in 
such fields as electricity, chemistry, physics, or other 
branches of knowledge, the principles to which the par- 
ticular invention relates. 

His aid is greatest, perhaps, in correlating the par- 
ticular invention to the field in which it is claimed to 
be either a primary invention or a patentable improve- 
ment or combination of old elements. I would formulate 
the following rules for achieving this result : 

He should confine himself strictly to facts. ; 

He should relate his facts to the particular field of 
knowledge in its whole perspective. 

Where necessary, he should make original experi 
ments to support his conclusions. Such testimony 

“is entitled to weight—more weight, in view of the fact 

that it relates to matters actually within the knowledge 

and experience of the witness, than is given to testimony 
based simply upon theory or opinion. Overweight Coun- 
terbalance Elevator Co, v. Improved Order of Red Men, 

94 Fed. 136, 36 C.C.A, 125.” 

However, while the law favors experiments, they 
must be fair and not conducted merely to either bolster 
up as invention what is not invention or to destroy a 
useful invention by theoretical experiments aiming to 
show its uselessness. 

Of the latter kind of experiment, Judge Learned 
Hand has said: 

“It is established beyond question that the trade had 

no satisfactory paint remover before Ellis’ discovery 
: Immediately his invention went into great use, 
and has substantially controlled the field. The business 
grew enormously, and now amounts to several hundreds 
of thousands of gallons per annum. Several persons 
attempted to disregard the patent; but they were un- 
successful, and much of the trade has taken out licenses. 
The patent at once filled the wants of the trade. and has 
held its ground for 11 or 12 years. There is surely 
some reason for this besides mere business exploitation. 
The need for a paint remover did not arise in 1992: it 
had always existed, as urgently before then after 
unsuccessful efforts had, indeed, been made to exploit 
several of the inventions containing phenol. All the ele 


as 


5. As the file in the case is not in this district, and my 
oral, | quote from memory. What precedes, i 


substance, states the problem, although the exact wording is 


not given, except as to the words “powdered or pulverized.” 
6 Satetvy Car H. & L. Co. v. United States L. & H Corp., 
sete Fed. 646, 651. 
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ments, therefore, exist cl t ne in calling Ellis said in an old case, Market Street Cadl Ry. Co 
patent a pionec Rowley, 1895, 155 U. S. 621, 625: 
Phe detendant Kes to contradict this “The defendant put in evidence a number of pate 
evidence, so I must suppose that it 1s not possible to prior in date to the plaintiff s, and asked the court 
so. It nents Col compare the inventions and vice n desct 
ducted ex parte by soung chemist of 28, whose qual with those claimed by the | t \ xitrins 
fications cor f vel I urse in chemistry dence was given or needed rf eri f art 
at Cooper Union, from whi h he graduated when he was to apply the descriptions to the su er, so t 
21. and during part hich | emploved elsewhere the court was able, trom mere « | to say 
ind { subsequent r} i i I iti y chemist by was the invention de scribed in each, I t amr I 
syely such ¢ nt unt tor 1 hing against t such mere comparison whether the inventions were 
veight of t ; ide here affords were not the same. The question was, the! ne of ; 
ind courts have miiercinod. Riseor Ci construction and not ot evidence, and cons juently 
kva (= x3 96: | 7 Elevator Co. 7% matter of law tor the court, without anv auxiliary 
911. 91 C.C.A. 584 Beti to be passed upon by the jury 
lehem Steel ¢ ( 166 Fed. 888. The value When this is the case, the expert low 1 
yf oan it t . t hat thos court to make its own inferences urt 
1k ot cause if he tries to go beyond this st 
the ins ve de court’s province. And, from tim 5] 
have been human and have been sensitive about the 1 
whatever” vasion of their province DS aymen part! 
ses : On the whole, the scientist as an expert, can perl wr 
In patents of a mechanical nature, the snowing | his greatest function if he adheres strictly to the prese tacke 
large models constructed scientincally according to tie tation of facts, if he eschews theories a1 ypinions al mre 
teachings of the patent and the observation and demon does not assume, even by indirection, to tell the cou pris 
pen court are, perhaps. that a device does or does not infringe ' 
the most useful tests by which the expert can aid the Within these limitations, the expert is a valuable a a 
ourt junct to the court in patent cases 
These alone 1 ( CT ‘ ssi \s \nd there 1s room even for the nventor as an ex el 
: nover ( ( Dis pert and the patent attorney as an expert ey kee on 
trict ( New ¥ 20 Fed. 681 “their place” and stay “within the bounds nee 
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INTER-AMERICAN 


By WILLIAM 


Weashin 


HE Inter-American Bar Association was organ- 
ized May 16, 1940, by lawyers from many dif- 
ferent countries of the Americas present in Wash- 
eton, D. C., as delegates to the Eighth American 
Scientfic Congress, participating in its Section IX on 
“International Law, Public Law and Jurisprudence.” 
representative of the Canadian Bar Association was 
sent and expressed approval, but was not authorized 
speak formally on behalf of his association. 

The Inter-American Bar Association is a new de- 
parture in this Hemisphere, among associations of 
iwyers. Its primary object is to develop friendly con- 
tacts among the lawyers of the different countries the 
hole length of the North and South American conti- 
ents. In this respect its purpose is directly in har- 
ony with the good neighbor policy of the administra- 
tion of the United States. It is a remarkable fact that, 
s was noted, back in 1934, in the report of the Ameri- 
in Bar Association’s “Special Committee on Interna 
tional Bar Relations” at the Milwaukee meeting of the 
\ssociation : 

“Ours is the only profession—almost the only occupa- 
tion, indeed—that thus far has developed no form of 
affiliation between all the national organizations in its 
own field. It stands alone in that respect, and it should 
stand alone no longer.” 

That Special Committee was appointed in 1932 [57 


\.B.A. Rep. 47]. It comprised a very distinguished 
membership, and was headed by our revered Colonel 
John H. Wigmore. The committee gave two years to 


a wide study of the problems involved. Its report went 


on to say [59 A.B.A. Rep. 621-622] : 

“The legal profession throughout the world has the 
strongest ties that ought to bind—ties of sentiment, ties 
of public duty, ties of common experience in human na- 
ture. One is apt to think of foreign law as something 
alien and irrelevant. And the Jaw sometimes may be that 
—at least to many of us; but not the lawyers. Cicero, 
our great predecessor long ago told us, ‘Quibus autem 
Lex et Jus sunt inter eos communia, et civitatis eiusdem 
habendi sunt.’ (Those whose common interest is Law 
and Justice should be regarded as belonging to the same 


civic fellowship The fact is that all who belong in the 
legal profession have a common fund of tradition and 
experience in all countries. Whenever a lawyer from 
abroad visits our bar associations, we treat him like a 


brother 

That the organized Bars of the various nations are 
ready, in their latent sentiments, to be drawn together in 
some form of affiliation for personal contacts is evident 
from the correspondence held by this committee during 
the last two years. 
The Committee concluded 


“That the time is ripe for some sort of affiliation be- 


tween the organized Bars of all nations, with a view te 
promoting closer personal acquaintance and mutual con- 
fidence, to adjusting controversies between nationals of 
different countries, to facilitating such litigation where 
unavoidable. and to advancing generally the administra- 


tion of national justice in its international relations.” 
The Committee further concluded that “the most 
uitable nucleus for such an affiliation is the existing 


hody known as the ‘International Union of Advocates.’ 


BAR ASSOCIATION 


CATTRON RIGRY 


gton, D. C., Bar 


formed by delegates from the organized bars of 15 na 
tions of Europe and Latin America.” 

In recent years, rapid world developments, together 
with a closer drawing of the ties of friendship and 
commerce in many directions among the countries of 
this Hemisphere, and the development of the “good 
neighbor” policy of the nations of the Americas, have 
increasingly indicated the value of an association of the 
lawyers of the different countries of the New World. 

The initiative had already been taken in South 
America. In a letter, June 21, 1939, from Dr. J. Hon 
orio Silgueira, of Buenos Aires, president of the Ar 
gentine Bar Association [‘*Federacién Argentina de 
Colegios de Abogados”| to Dr. James Brown Scott. 
in relation to this subject, it is stated that a proposal 
“of a similar import’ was formulated by the Argentine 
association as far back as 1926, “for the execution of 
which, this body has been laboring most strenuously 
since that date.” 

The American Bar Association soon fell in with this 
trend toward a separate inter-continental association in 
the Americas. At its meeting in 1937, on the initiative 
of Dr. James Brown Scott, the Association adopted 
through its House of Delegates a resolution reading 
(62 A.B.A. Rep. 393): 

“Resolved, That the American Bar Association, in its 
Sixtieth Annual Meeting, held in Kansas City, in the State 
of Missouri, expresses itself in favor of cooperation with 
the other twenty-one national bar associations of the 
American Continent in promoting uniformity of law in 
the Americas through the study and investigation of mu- 
tual problems of comparative law.” 

In 1939 the Section of Comparative and Interna- 
tional Law presented two resolutions, one relating to an 
INTER-AMERICAN BAR ASSOCIATION, and 
the other to an Institute of Comparative Law for the 
Americas. Those resolutions were adopted by the 
House of Delegates, at its mid-winter meeting in Janu 
ary, 1940 (A. B. A. J., February, 1940, p. 115). 

The Constitution states the formal purposes of the 
Inter-American Bar Association to be: 

“To establish and maintain relations between associa- 
tions and organizations of lawyers, national and local, in 
the various countries of the Americas, to provide a forum 
for exchanges of views. 

To advance the science of jurisprudence in all its 
phases and particularly the study of comparative law: to 
promote uniformity of commercial legislation; to further 
the diffusion of knowledge of the laws of the various 
countries throughout the Americas. 

To uphold the honor of the profession of the law: 
and to encourage cordial intercourse among the lawyers 
of the Western Hemisphere. 

To meet in Conference from time to time for discus- 
sion and for the purposes of the Association.” 

The provisional officers elected to serve until the 
first Conference in Havana, are: President, Dr. Manuel 
Fernandez Supervielle (President of the Havana Bar 
\ssociation) ; lice-Presidents (One to be named bv 
each country); Secretary-General, William Roy Val 
lance; Assistant Secretary-General, Curtis C. Shears; 
Treasurer, William Cattron Rigby. 
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Institute at Convention 


heft OU git 

Chicago Dati 

read with interest hecause 
hows the Wide 


feature events f the apf ch 
n Pithade j Si ( 
is ag pre 


md Procedwu 


6é OTH by wa furthering cor 

B ideration ¢ timely Jegal su 
ject and illustratine the recently devel 
oped institute 
leg 


tute on administrative law and p1 


post-graduate 


vill be conducted during t] i 
convention of the American Bar A 
ciation at Philadelphia, September 9-1 


The institute is to be held under the 
auspices ot the \ssociation 
Legal Education and Admi ns to the 


scheduled 


Rar It is 


it the conventior 


Popular Innovation 


Institutes conducted by the section at 


past conventions have been 


popular feature, giving the lawver , 
thev do, a concentrated dosage of inf 
mation on some subiect of considerable 
practical interest to him 

The subject of administrative 
procedure will be considered under thre 


main divisions: 
in the 


first, practical problet 
istrative tribunals; second, wavs, means 
necti writh } 
conne: wit 


and difficulties in 


taining judicial relief from erroneous 
administrative orders: and third, some 
general conclusions. 


Under the first head there will be cor 


sidered three topics: when is the lent 
entitled to notice and he g? h 
must hear the case and how ? a vhat 


ire acceptable materials for administra 


tive decision in 


ings 


quasi-ju ial proceed 


Problems Discussed 
Topics under these heads include su 
practical and 
what to do to obtain a hearing when the 


important 


tribunal refuses to allow it, use by the 
tribunal of subordinates to take and 
analyze testimony and whether that is 
a “fair hearing,” and rules of evidence 
in administrative proceedings 

The general subject of judicial reliet 
covers the available methods, the ice 


of the cor rect method, and ie 
stances under which ne can expect 
get edress 


; HROUGH tl it a n oti 
Supreme Court, Okahoma has joines 
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CURRENT EVENTS 


Oklahoma Raises Bar Ad- 


mission Requirements 


recent 


ctiol 


the forty-two othe state ind tl ler 
te of Hawai hicl require Dp 
ent or prospect ] least t ‘ 
llege educa its equiv lent 
idmission to the b The new Oki 
1 rules provide that “On and afte 
wary 1, 1942. no persor ‘ 
‘ tted t reg la tu 
iall na 1 
credited higl om ind wall | 
pleted at least r esident 
lege irk or it tivalent. such col 
k to cor t ot a 
hours ¢ edit college 
by the stat ly versity 
te vhicl lleg 
he provision as to legal educatio1 


three vears 


study in full-tim chool ¢ 
ur years of stud 1 part-time | 
( said che t he ppro 
the American Ba ciation or | the 
Oklahor Board of Bar Ex ne 
Law office stud till permitte ut 
the method of stud ind instruction 
ust meet the ippro\ il t the B 


Law Of fice Organization 
Articles 


The JOURNAI ke pleasure ‘ 
fing fo editor | frown 
he N ersey Law Journal. In ow 
fugust issue we carried an announci 
ment that Mr. Smith’s articles would be 
ssued in the form of a reprint at a 
t of 25 The forms for 
(descr bed in the articles) will be in- 
luded. Lawyers wishing th t 


mould promptly notify the jo 


littl 


SCHOOLS dwell very 
upon that phase of the practice 


ot law which is an every day concern 

the active practitioner, viz., the or- 
ganization and conduct of his | ffice 
Ple ding briets me rand t la 

| practice oral argument—a hese 
ire amply covered in the 
But office mat ent, syste ( 
vanization el: ttorne 
nd client and ot bread an t 
ispects ot the practic ire ere 
sketchily in a gratuit r tw 
vy some local practitioner or ost 
ases, not at all. The bar usual rl 
these things by experience, by the ex 
acting method trial and er The 
errors re somet es cost! 


\ most practica ntributio 
these lines is mae by Reginald ; 
Smith, well-know i iccessful 
vr of the Boston bar, in a set 
articles that are currently appeal ( 
the AMERICAN Bar ASSOCIATIO 

ot May, 1940, a e still conti é 
under the title of vy Ofhce Org 
tion. Mi Smith lrawing§ fr 
vealth of experience with an et 
Rostor firm et it great 
every phase ot law ince managet 
lft his experience nave been cor 

to some older practitione then oth 
and certainly the unger lawyer Offi 


those just 


beginning their careers <6 
find in these articles many helpful 


restions and aid tor tl efficient 
duct of their office To Mr 


smith 


the AMERICAN Bat OCIATION 
1. the bar owe i debt of gratitt 
7 ti 
for making available neede uy 
ment to the g educatior 
the scl u 
, ( 
Vew Jer / 17% d 


New Dean-—Ohio State 


Professo f J een appon me 
the Dean of t La si it O rtm 
State University. He succeeds as de ae 
Hon. Herschel W. Arant, recenth: ish 
stalled as Judge of the U. S. Cir tior 
(ourt of Appeals t the 6th Circuit ttor 

Dean Martin announces that a 1 nis 
curriculum has been put into et 2 
which “plac es en] hasis on 
‘“ompetency and the trai1 ing of social t} 
minded lawyer The content of P 
professional cur has been dr ent 
cally revised. Time allocated to s ntil 
traditional bee reduced 
make free new material nta 
sequences have been changed “to |] ities 
ireas t la deve isl 
ogical fro the tudent's lewpolr Fin 
\lore rses are re d to ins ste 
training 11 é a n the edt 


t10n Of a lawvert ind new courses ha nt. 1 
heen added to se the inclusion 
it 
new legal materials and to impr 
methods of instruction 


Most of the traditionally 
subjects are required in the first t 
vears of law, to increase the ti 
third year for new urses 

[he general sequence of the 
the 


such as to give student an e 


panding view of the legal svstem as 

progresses through his three vears e | 
study, with special phasis in the tl e | 
vear on the synthesis of legal. econom lore 


political, social, and practi 


principle 
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Department of Justice 
Its Organization 


JOURNAL /ias Dee ving, wun 
appreciation, from the Depart 
f Justice Library ashington 
hlication called / ibrar: 
w.” It is edited t tbrarian 
Department ts é 
¢ following items from that pul 
m be read terest 
mevers of tie ¢ / ite 
valuable my pra 
sigqnincance, % ld not be 
cise found without much diffi ul 


Office of the Attorney General 


HE post ot \ttorne (seneral 
was created by the lederal 


ciarv Act ot Septe he 24. 1789 
h provided for a Supreme Court 
Chief Justice and five Associate 
istices. a District ( ourt and District 
ive Tor eacl ol the tate ind three 
uit ourts Governor Edmund 
ndolph, of Virginia legal adviser te 
ident George Was! t vas 
inated to fill the posit at an an- 
1 salarv of $1500 a ind occu 
d the Office of Attorney General 
Federal Capital in New York City 
Vith the removal of the seat of g 
nment to Washington, the various de 
rtments were housed in nondescript 
dings grouped around Pre sident 
ishington s residence N accon 
tions. however, were provided for the 
ttorney General, who was expect dt 
rnish his own quarte fuel, stati 
and clerk Indeed t until 1822 
is the Attorney General furnished 
th official quarters ll room ot 
e second floor of the old War Depart 
ent Building For nearly fifty years 
ntil 1870, the office of the Attorney 
eneral was housed n irious govern 
ental buildings; despite his important 
ities as the Nation’s chief law officer 
was the ‘forgotten mar f his day 
Finally, after 81 years of eventful 
istence, the thee t the \ttorne\ 
eneral had expanded to such an ex 
nt, both in functions and in personnel 
it it became in reality one of the 
incipal executive departments of the 


ederal (sovernment in recognition 


is fact. the Congress enacted the la 
f June 22, 1870, signed by President 
lvsses S. Grant wi h established the 


nited States Department of Justice 


foday, 150 years after the establisl 


ent of the post of Attorney Genera 
Department of Justice has become 
ie largest law office in the world! 
lore than 10,000 persons are employe 
1 the Department er 2.700 of whon 


(CURRENT [EVENTS 


are located in Washington. These in 
lude some 1.300 attornevs—600 at the 
seat of (rovernment 

he affairs and activities of this vast 
organization are directed by the Attor 
nev General tesides the ofhces 
Solicitor General and Assistant to the 
Attorney General, there are several 
Antitrust 


Bonds and Spirits, Claims, Criminal 


divisions \dministrative 
Customs, Lands and Tax. There are 
four bureaus: Alien Property, Invest 
gation. Prisons and War Risk L.itiga 
tion 

Phe Attorney General has general 
upervision of the work and activities 

United States attorneys and then 
assistants. United States marshals and 
deputies, personnel in the field offices ot 
the Federal Bureau of Investigation and 
field employees in the Federal Bureau 
of Prisons 

As the chief law officer of the Fed 
eral Government, the Attorney General 
represents the United States im legal 

itters and gives advice and opinion 
vhen requested by the President or 
heads of the executive departments 
He appears in the Supreme Court ot 
the United States in cases ol excep 
mal importance and exercises general 
upervision of legal matters in which 


the United States is a party 


Office of the Solicitor General 


‘The chief function of the Solicitor 
General, the second highest official in 
the Department of Justice, 1s the con 
duct of the Government's litigation in 
he Supreme Court of the United States 
He is responsible for the briefs and the 
oral arguments presented to the Su 
preme Court on behalf of the Govern 

ent and its departments and the inde 
pendent agencies of the Government 
The extent of these duties may be 
iudged by the fact that during the last 
uurt year 48 per cent of the 186 cases 
irgued before the Court were cases 1m 

ich the Government participated 
The Government was successtul in 
ibout two-thirds of its cases 

The briefs filed with the Supreme 
Court are ordinarily prepared in_ the 
first instance by another division of the 
Department of Justice or by the legal 
staf 
dependent agency The Solicitor (sen 
eral, assisted by a staff of eight attor 
nevs, reviews these briefs and revises 


t of an executive department or in 


them to the extent deemed necessary 
[he Solicitor General designates the 
persons to make the oral arguments 
the cases which he does not argue him 
elf are assigned to members cf his 
staff, to the Assistant Attorney General 
n charge of the division concerned or 


embers of his staff, or to the General 
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Counsel of the department or indepen- 
dent agency involved in the litigation 

The government cases presented to 
the Supreme Court range from those 
with wide public interest, such as the 
great constitutional problems of the last 
few years, to those of the narrowest 
technical interest. The Government's 
opponents, in either type of case art 
likely to be numbered among the most 
successful lawyers in private practice 

As a part of his duties in presenting 
the Government's cases to the Supreme 
Court, the Solicitor (seneral must de 
termine which of the cases lost by the 
Government in the lower federal and 
state courts will be taken to higher 
courts. During the last year appeal was 
authorized in 36 per cent of the 657 
cases considered. Except in a rather 
narrow category of cases, the Supreme 
Court is authorized, through certiorari, 
to select those cases which it chooses to 
hear. In the fiscal year 1939, the 
Solicitor General asked the Supreme 
Court to review by certiorari 16 per 
cent of the cases lost in the lower 
courts. During the last court year the 
Court granted 72 per cent ol the Groy 
ernment’s petitions and only 11 per cent 
of its opponents.” 


Anti-American Propaganda 
in Japan 


Hk Journat is evidently on the 
official propaganda-list of Japan 
We receive regularly a colored weekly 
magazine, the Japan Times. It is posted 
in Tokyo, Japan, and marked the 
cover “printed in Japan’; and costs 
“one year $8.50 (U.S.).” It is regu 
larly filled with propaganda boosting 
Japan's foreign policy, and particularl) 
attempting to justify what is called 
“The China Incident.” The magazine 
is consistently anti-American. The fol 
lowing item clipped from the front pag: 
of the July 25th issue is typical: 
“Comments 
Great Britain gave up the Anglo 
Japanese Alliance to please Washing 
ton. So she had to build Singapore 
naval-air base at vast expense. Whicl 
would the British people prefer today 
Japan as a dependable ally in the Pa 
cific without fortified Singapore, o1 
Japan as a rejected ally with an ex 
pensive but not too useful Malayan 
Gibralter? Possibly they would pre 
fer to put their trust in men rather 
than in machines, in Japanese peopl 
rather than in a fortress, considering 
what has happened to forts in the past 
few months. It might pay better 1! 
all nations were to consider pleasing 
Japan on the Western and Southern 
parts of the Pacific rather than con- 
forming to American foreign policy 
which has proved so disastrous for 
the world.” 
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\MERICAN 


Note on the Art of 


Nomenclature 

It may be common sense 
be “alphabet soup,” but we 
idea to propose. 

The words AMERICAN BAR 
TION JOURNAL comprises twenty 
ters; i 
lables 
nounced out-loud. 


JourRNAL are made to realize 


and constitute a 
they are pro 


Some yn the 


when 
this fact 
every day. When, for instance, over the 
telephone one tries to explain that “Th 
Managing Editor of the 

BAR ASSOCIATION JOURN 

ing,” 
has gone to sleep, as if by 


he frequently finds his listenet 
a lullaby. On 
formal occasions, and indeed in all cases 
Bar Associ 
ation are used with the 
Public, the full form should always be 
employed. But the 
whether it is not 
short 
of it “in the family,” 
in this Note The 
lawyers is sound and rig 
is such a thing as the Art 


where the words American 


when de aling 
question arises 
to use the 
\B len speaking 
as for exan 
itism 
it. But 


rood 


expressi¢ yn 


conserv: 


1 
} 


clature. One branch of tha 


use of intriguing 
names. 


person 


tongue-twisting phrases 

The use of initials instead « 
illustration of thi 
nick-names 1s 


name is an 
common use of 
evidence of it. The terms 
cepted into our current vocabulary 
The Art of Nomenclature is used ir 


Library work and very largely in the 


have been 


Sciences, such as Chemistry, Geometry, 
etc. The Law can make use of that Art 
much more than it does. Wh 
we not speak informally 

when everybody knows what 
What about adopting the shor 
in editorials and special articles, 
the JouRNAI 
appreciate comment on 


Free Legal Aid to Soldiers 


HI 
ing 


Journal of 


should 


ABA 


general in 
+} 


has read an interest- 
the Laz 
Melbourne, 

1940, on “Fre 

Soldiers.” It 


JOURNAI 
item nm 


lulv Ist, 
there appear 
law Institute of the Provine 
toria, Australia, has organiz 
tor affording free 
their 
things, the 
“The Institute is continuing 
scheme for affording free 
soldiers and their depe nder 
Such services are extended to intend 
ing recruits. It was pointed out by 
the military authorities that many in- 
tended recruits had doubts about their 
financial and domestic obligations and 
hesitated to enlist until their problems 
were solved for them. Free legal aid 


dependents 
item says 


legal aid 


+ 


already been given to about 300 
liers and others who have applied 
for assistance. 

“The Institute desires to express its 
appreciation of the help given by 
those solicitors whose names 
already on the roster and earnestly 
asks other solicitors to send in their 
names as soon as possible, so that the 
solicitors who are now carrying on 
the work shall not be unfairly over- 
burdened.” 
seems likely that within the next few 
several hundred thousand citi- 
the United will be in- 
into militar) The 


whether local bar asso 


are 


1 onths 
fens in states 
ducted services 


question arises 
iations throughout 
t do a good work in aid of the public 
interest by following the example of the 
Institute of the Province of Vic- 

Australia. The job of furnish- 
such persons is one 
handled in 


the country could 


Law 


ng legal aid to 
vhich must inevitably be 


The ‘‘And/Or’’ Corruption 


HE Journat takes much satisfac- 
tion in the campaign which it insti- 
tuted and some years ago 


igainst the flagrant use of that perver- 
“and /or.”’ 


carried 01 


language 
Largely as a result « the 
given to the matter by the JoURNAL an 
‘ther publications which followed suit, 
the frequent use by lawyers of that per 


sion of the English 
publicity 


verted expression has been stopped i1 
this country. Occasionally, 
the expression again crops up. In this 

inection the following item from the 

ndon Times of April 11, 1940 (which 
vas reprinted in the Law /nstitute Jour 
\ustralia) is of in 


however, 


of Melbourne, 
terest: 
“*And/Or’ in Afhdavits. 
the hearing of a case in the Chancery 
Division yesterday Mr. Justice Ben- 
nett said “What ‘and/or’ 
mean? You may use it in a commer- 
‘ial document if vou like, but in an 
ifiidavit it makes the deponent’s oath 
quite worthless. It is a recent prac 
tice, and makes it quite impossibie t 
what a deponent is swear- 
day | will deal with it by 
the costs of an 


During 


does 


determine 
ng (ne 
aking someone 


ifidavit framed in that wav. We must 
stop it.” 


pay 


Professions and Sherman 


Anti-Trust Act 
[Editorial Note: The following com 
ment will be read with interest 
nection with the a le m 
“Restraint 
P. Armstrong 


‘6é OW that professional organiza- 

N tions apparently must reckor 
with the Sherman Anti-Trust Act, just 
what activities t 
standards are 


ciations ? 


con- 
our Jul 


improve professi« ynal 


permissible for bar as- 


ASSOCIATION JOURNAI 


Such is the question which seems t 


have been raised by the Supreme 
Court’s refusal to review the Amer 
Medical Association case, a dec 


broad as 


can 


sion so to be regarded 


1 


protessiona activities 


legal 


bringing 
within the scope of the Sherman A 
Some suggestions as to the answ 
of the new problem confronting bar a 
sociations be forthcoming 
fall when the Depart: 
expects to bring the 

trial in the District 
District Court 
Inasmuch as the cas¢ 


may 
ent of 

edical cz 
of Columbia 
eral 
involves the 
forts of medical prevent the 
establishment of a group 
ation, what the 
to have an important 


groups to 
health assoc 
courts decide is likel 
bearing on wh 
bar associations may leg? do in th 
way of curbing or 


growth of low-cost lega 1S 
service experiments. 

In the petition filed on 
Association in Supreme Court 
review was asked, it is stated that: 

‘The Association, in its 
tempted improve 
its personnel, 


behalt 
which 


Bar 
widespread eft 
better nbershiy 
supervise law lists, cause the 
student 


approv 
of law schools for 
and clarify and improve 


educatior 
standards f 
admission to the 
subject to the same 
the 


ar 


tion (as American Medical 
ciation ).’ 

Questions vet tu be determine d in the 


courts are whether professional 


zations of doctors and lawyers may 
prohibit their membership from accept 
ing positions with medical and lega 
service-projects.” 

—American Law and Lawyers 


Bar as a Balance W heel 


“In these days of national “jitters 
it is the duty of the bar to act as 
wheel, not al in national 
but 
sentiment 
and free 
shoulders ‘of the lawy 
den of the preserva 
these dav 
umn” activities are 
take the lead in seeing 
is done fairly. Not 
completely. The bar 
in demonstrating 


ion 


balance 
more especially in publi 
The 


policies 
thoug! 


speec 


tage. In 


speech and free¢ 
not imply freedon 
overthrow ¢ 
ment. Ne 


Can n 


lame tolerate such co 
particularly 
a foreign power. The 
lies in the 
distinguish 
actual conspiracy.” 
Journal, July 1940.] 


nspiracies 
when they are fostered by 
danger however 
inability of the public t 
between such freedom and 


[South Dakota Bar 
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IFTY vears ago. betwee 
2, 1889, and April 19, 1890, repre 


1 
itions of the Western Hemispher« It 


PAN AMERICAN UNION 


yr readers be ‘ 
wing account he ind 
sent activities of the Pa Amy rican 
n. Particularly so, because of thi 
le in this tissue, written especiall 
the JourRNAL, by Dr. Leo S. Row 
ector General of tha 
afiona organ 
tem is the sen statement 
Pan Ame) } takes 
m ihe official booklet of the “Eighth 
rerican Scientific Conaress.” held in 


tshington, May 10 to 


ntatives of the nations of America met 


Washington in what was not only 
interesting but in many respects a 
vel gathering. international 
nterences held in the past had been 
nvened principally to consider wars 
the results of wars, or to take meas 
es in anticipation 
The First Internati nal nierence 
American States met not to reestab 
but to consolidate peace, to reer 
rece and strengthen the principles gov 
ning friendly relations between the 


tablished a precedent and laid the 
uundwork for a_ ne era in inter 
erican relations. It also set an ex 


ple which, after the tur? t the cen 


was followed general] 1! intet 
tional relations. 
Che First Conference, near the en 
labors, created the international 
nization now know1 s the Par 
erican Union, whicl ill observe its 
tieth anniversary in April, 1940. Thi 
tablishment of that institution was 
meer experiment i! nternatior il rela 
ns, and as in nearly all pioneering 
empts, the beginning ere extremely 
dest. A committee report approved 
the Conference on April 14, 1890, 
iblished an ssociat nations 
wn as “The Inter 1 Uni ot 
American Republics This Unior 
s to function throug] I fice calle 
he Commercial Bureau of the Amer- 
n Republics,’ | sel 
agency “for the collectior tabula 
n, and publicatior of informatior 
to the productions and commerce, and 


to the customs, law 


their respective countries.” 
n the ensuing five decades the i 
national secretariat so modestly in- 


gurated in 1890 has experienced a 


steady evolution with respect to both ot 


ganization and scope of activity. 
Organization 


In 1896 a permanent Executive Com- 
mittee was created, composed of five 
representatives of the member nations 

four to be selected by lot, the fifth to 
he the Secretary of State of the United 
States as ex officio Chairman. The Ex- 
ecutive Committee was to act as a 
board of supervision and administration, 
and was the forerunner of the present 
Supervisory Committee, also composed 


)f five members, which as its title indi- 
cates, supervises the work of the Union 
when the Governing Board is in recess. 
In 1899 the powers of the Executive 
Committee were further enlarged to in- 
clude appointment of and supervision 
over officials of the Bureau. 

At the Second International Confer- 
ence of American States (Mexico City, 
1902) the direction of the organization 
was entrusted to a Governing Board 
composed of the diplomatic representa- 
tives in Washington of all the American 
Republics and the Secretary of State of 
ie United States. The Bureau was 
now an international organization in a 
real sense of the word, and every mem- 
ber government had a voice in its di- 
rection. At the same Conference, the 
name of the office was changed to “The 
International Bureau of the American 
Republics,” a title that was used until 
1910, when the present name was 
adopted. 

Since 1902 several minor changes in 
the plan of directive organization have 
been made. At the Fifth Conference, 
held in Santiago, Chile, in 1923, it was 
provided that any republic which did not 
have a diplomatic representative accred 
ited to the United States might appoint 

special representative on the Govern- 
ing Board. At the same time it was 
agreed that the Chairman and Vice 
Chairman should be elected annually by 
the Board. A further step in placing 
the direction of the Pan American Un- 
ion on a completely international basis 
vas taken by the Sixth Conference at 
Habana in 1928, in a resolution provid- 
ng that the Governing Board shall be 
composed of the representatives that the 
\merican Governments may appoint. 
\s at present constituted, the Union is 
fully and completely international in 
rganization, with each of the member 
States having an equal voice with all 


he thers. 
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Activities of the Union 

The change in organization of the 
Pan American Union has been accom- 
panied by an increase in the scope of its 
activities. Within a few years after the 
Commercial Bureau of the American 
Republics had been established, its work 
was extended to include all subjects 
relating to the economic life and devel- 
opment of the member countries. With 
each succeeding International Confer- 
ence of American States the functions 
of the Union have been enlarged until 
they now include virtually every phase 
of activity—scientific, economic, juri- 
dical, cultural, and social. The ac- 
tivities of the Union fall within two 
classifications—the official and the un- 
official. 

In its official capacity, the Pan Amer- 
ican Union serves as the permanent or- 
gan of the International Conferences 
of American States. The Union pre- 
pares the program and regulations of 
each conference; compiles documentar\ 
material on the topics included in the 
agenda for the information of the dele 
gates: and, following each conference, 
assists In securing action on the resolu 
tions adopted. This is a most important 
function, inasmuch as one of the great 
dangers confronting all international 
conferences is the absence of a perma- 
nent organization to give effect to the 
conclusions reached by such assemblies. 
In this respect the Union performs a 
most important service, and its record 
is most encouraging. 

In addition to the International Con 
ferences of American States, which 
meet usually at five-year intervals, 
there have been a large number of spe 
cial or technical conferences of a dis 
tinctly Pan American character. The 
agenda of the International Conferences 
of American States are so inclusive, and 
the time available for the consideration 
of the several topics is frequently so 
short, that the delegates are unable to 
give to all the subjects the detailed at 
tention that their importance merits. 
Consequently it has become the prac 
tice in recent years to refer many of 
these subjects to special or technical 
gatherings, which meet in the interval 
between the International Conferences 
Several of these specialized meetings 
have been held over a long period of 
years, particularly The American Sci- 
entific Congresses, which were initiated 
at the close of the nineteenth century, 
the Pan American Sanitary Conferences, 
and the Pan American Commercial Con- 
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serves as the ce 


maintains close 


and the Committee 


fication that have 


and publication 


tion in the various 


like manner the 


Bar AssociATION NEws 


MONROE” 


THE “PALACIO IN 


RIO DE JANEIRO. BRAZITI 
Named in honor of the author of the 
fonroe Doctrine; scene of the Fir 
Pa {merican ference in 1898 
ti o the citizens t all the Rey ib] cs 

the Western Hen isphere ind ¢ icl 


vear answers thousands of inquiries cov 


ig vice range ot subjects. 

[he compilation of commercial sta- 
tistics and information on customs laws 
ind regulations was the original and at 
ne time the sole object of the Union 


Not only has this work been continued 
but at present the Pan American Union 


is a source of information on practically 
every field of economic endeavor in the 
Americas. Annual reports are published 
on the export and import trade of each 
country, and economic subjects of cur- 
rent interest are discussed in a monthly 


report entitled “ ommercial Pan Amer 


La 

The Bulletin, which is the official o1 
van of the Union, and which appears in 
English, Spanish, and Portuguese edi 
tions, has been published uninterrupt- 


its files 


ind current issues contain valuable 


edly for forty-six years, and 
al 
ticles on official matters, 
in the An 


interest 


contemporane 
is attairs ericas, and topics 
general 

The Columbus Memorial Library of 
the Union has one of the most impor- 
tant collections of books, pamphlets, and 


periodicals pertaining to the American 


Republics and the relations between 
them. Created at the First Conference, 
the Library now contains more than 
100,000 volumes, and is used extensivel) 
by students and others interested in the 
countries, members of the Union. By 
legislative or executive decree it has 


been made the depository of the official 


documents of many governments, and 


consequently Is in po 
of the legal instruments 


as well as other documents of a sim 


nature of the twentv-one Governm«e 


\ function of gi g impor 


vine 
during recent vears is the promoti 


closer cultural ties between the Am« 


icas. The Division of Intellectual 
operation collects and disseminates 
formation on the various aspects 
cultural life in the twenty-one met 
republics. It concerns itself with tl 


felds of education science literati 
and the arts, and its resources are 
ways at the disposal of teachers, st 
dents, and other interested persons 
spread a knowledge of cultural act 


ties, the division issues f 


or free distribu 
tion mimeographed bulletins in Eng] 
Spanish, and Portuguese hich give 
the 
movement throughout t 

It 


\merican 


formally news of the in 


should be observed 
Union 


political activities 


does not engage 
In fact, by the ter 
of resolutions adopted at the | 


Sixth International Conferences oi 


American States and now govert 


ling tl 
Union, it is specifically precluded 


exercising functions of a political « 


acter. There is no thought of the 
plication o# sanctions or of the use 
force to compel the fulfillment of inte 


national obligations. The Pan Amet 
Union, the Pan America 
movement in general, are 


can and 
predicated or 
the positive idea that peace is the 


cepted basis of international relation 


rather than on the negative attitude that 
strif 
The basic idea underlving the organi 

tion of the Pan America 
development of a spirit of 
the 
naking it possible for all to 


peace is merely the avoidance of 


Union is tl 


n 


cooperati 


between \merican Republics 


henefit fror 


the experiences of each Through c 
stantly united action spirit of cont 
nental solidarity has gradually devel 
oped, which is of incalculable value 


the maintenance of friendly relation: 


and in the settlement of political differ 


ences. The habit of united action 
become so well established that now 
question arising between two or m 
nental charac 
a distinct 


vy being 


republics assumes a conti 
ter and importance 
American policy i 
veloped, in no sense antagonistic to al 
other part of the world, but emphasizing 
the unity 


nterest and 


the unity of 

of the American Republi 
Such a spirit cannot help 
to the development 
the American Continent 
serve as an example to 


purpose 
but contril 
good 
and may 

the world 


large. 


ve 


: 
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] } nter Aner 
virtually every phase 
activity some of the 1 por 
last few vears are the results of these 
\n important function recent iif 7 
if 
trusted to the Pan American Unior 
ot ratincat 1 ati 
tions. For many years the Union has 
ee these Conferences, and at the Sixtl i 
ternational Conterence \merican ¥ 
States hel« m Habart 1 
for the instruments ot ratification o} 
nine ot the eleven convet sig ed 
at that time ih edu 
was followed at subsequent conterence 
ye ee ing in one place all information as to _ 
the status of treaties and conventions 
aes, signed at Pan American Conterences 
International law id eu 
ment of machinery for the preser 
tion ot peace have alwavs been subjects 
ot major interest at the nternationa 
( onterences ot \merican t es 
In this activity the Pan American 
ion, through its uridical Division, 
ntral coordinating agency 
contact with the several 
Na nd Permanent Committees 
Na 
940. the Divisior 
n January 1, 194 
Labor and Social Information was es 
ee Cera tablished in the Union, to serve as a 
foes aa center of information on labor matters 
eis aes in the Americas: maintain contact with 
labor rganizations lifferent 
or ities and relate egisla- 
ct ie and to answer inquiries on such sub- 
In its unofthcial capacity, the in 
house of information on questions at- 
Sete” fecting the interest and welfare t the 
gt, Wee nations and pe ple f the \merican 
Continent the Union serves as the 
cooperating orga! the member gov- 
x ee ernments and furnishes to them any in- 
formation that mav be required by their 
rmation that ma 
MEE Union extends its facli- 
Ve. 
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AM DAILY CALENDAR 


9.00 


RESULTS OF A DAILY VISIT WITH A.LLR. 


If you make it routine practice to consult American Law 
Reports daily— 
@ You will read the reported cases of current interest and importance. 


@ You will gain a surprising grasp of the problems likely to arise in 
your office. 


@ You will learn how easy A.L.R_ is to use. 


@ You will have a growth of legal knowledge along practical lines 
since every volume of A.L.R. treats of the actual current problems 
of lawyers. 


Write to either publisher for a sample 
A.L.R. Check Sheet and see how this works 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Rochester, New York 


BANCROFT-WHITNEY COMPANY 
San Francisco, Caifornia 
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library or the library of a well estab- can Digest system, current encycl 


American Association of — ‘itty. 
lished firm, pedias, needed citators, and a few 


Law Libraries It is the objective of this committee books generally regarded as belong 

N 1939 Dr. Arthur S. Beardsle organize and develop interest in the exclusively to the reference class 
I President of the American Associa- ‘provement of local law library service set of the session laws of the home st 
tion of Law Libraries. appointed acom- ™ order that all lawyers in both large could also be appropriately | cated her 


mittce of law librarians to consider the ® 4 small communities may have ready The latest statutes of the home st 
matter of local law library service. The ®°°ess to legal works which are essen- and its reports in most instances will 
JOURNAL is recently in receipt of a re- 
port of that committee from Arie Pol 


+} 


tial to conducting a successful practice. found or desired in each lawyer's off 
It is one of the aims of this committee library, but a set of these in the 


dervaart (librarian of the New Mexi to discover, develop and suggest ways munity library would prove extrem 
Law Library). chairman of the com- © Solving this problem and then to con- helpful. It is suggested that provision 
educational publicits loubtedlv be made in nearlv ever 
ithee 7 that luct a Campaign educational public can undouptedly be mace int 
mutters Pertinent excerpts from that 


report are herewith set out through state bar associations, the state by statute or court order to 
\merican Bar Association, and local these reports and statutes made ava 


The entire question of greater and bar societies so that definite plans for able without cost to the con 


better local law library service is daily meeting the problem may be adopted as __ libraries. 


Sent Free to Lawyers 
hooks and a constantly increasing cost 


of maintenance and supplementation. It ne step toward solving the problem The ABA Jor RNAL Is uth ized 
I is suggested by establishment of a com announce that the Journal of the Ame 
Society will hereatter 


becoming of more and more importance far as possible in every state. 


with an ever increasing number of law 
Community Law Libraries 


has become obvious to nearlv evervone 
connected with the legal profession that munity law library, in towns where can Judicature 
be mailed free to lawyers who will m 


a young lawyer now starting into pri- there are at least several lawyers, to sags 
vate practice is seriously handicapped house such books as are not in constant application for it. The American Jud 
by lack of an adequate legal library. It use in the individual lawyer's office. cature Society is anxious to get as large 
is only the lawyer with an established Such a library can be maintained sim- a mailing list of lawvers as possib 
practice and a sizeable income who can ply by having each lawyer place all but The articles and items which have aj 
maintain even the most necessary sets his constantly used books in this library. peared in the Journal are o hig! 
of reports and treatises. The young The Bar Association of Illinois has had terest to all lawyers concerned wi 
lawver of ordinary means either strug a committee working on this matter for what may be called the Jurisprudenc 
gles along haphazardly without ther some time. side of the law.-The JOURNAL Is glad t 
joins a firm which has a_ sizeable To be adequate the local library make this announcement of the gener 
library or op-ns up in a location where should have as much of the National offer to the bar of the American Judi- Ale 
he has ready access to a public legal Reporter system as possible, the Ameri- cature Society 
\labi 
a 
eeti 
| la 
To Members of the American Bar Association: | det 
We print below a membership application form for your convenience, in the event that you le 
have a friend or associate whom you wish to propose for membership. ip 
Applications filed during the period between July 1 and September 30 should be accom- Be 
panied by initial dues of $8.00, or $4.00 if the applicant has been admitted to the bar less than | ithe 
five years. Application for Membership | a0 
AMERICAN BAR ASSOCIATION | — 
1140 North Dearborn Street cae 
Chicago, Illinois He 
inc 
State Year th 
Bar Associations to which applicant belongs...................0e0e00e: Ch 
ipre 
White 0 Indian Mongolian 0 Negro 
Street City State et 
Street City State sb 
Check to the order of American Bar Association for $............ is attached. | ante 
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BAR ASSOCIATION NEWS 


Hammel’s 
SAMUEL M. JOHNSTON 
President, Alabama State Bar 
\ssociation 


Alabama State Bar Associ- 
ation 


PPROXIMATELY four hundred 
A members of the bench and bar of 
\labama gathered at Huntsville June 
+ and 15 for the sixty-third annual 
eeting of the Alabama State Bar As- 

‘iation. The meeting was called to 
der by President Richard T. Rives. 
he session was featured by an address 
Hon. Hatton W. Sumners, chairman 
the Judiciary Committee of the 
iouse oO! Representatives He spoke 
thout notes or manuscript on the sub- 
ct “Relation of State Government to 
ederal Government.” Chose who 
eard Congressman Sumners could not 
cape the conclusion that one of the 
rincipal reasons for the waning 
trength of local government in Amer- 
a lay in the failure of lawyers to live 
p to their responsibilities as guardians 
the democratic heritage in their re 
pective communities. 
Chief Justice Robert S Reid of the 
upreme Court of ¢ 1eorgia delivered one 
1 the principal addresses at the session, 
“What a Lawyer Discovers on Be- 
ming a Judge.” In substance, Justice 
eid declared that the bar will be 
teemed in proportion as justice and 
uth are served; that to become a great 
wyer one must have some basic quali- 
es of a great man; and that vigilance 


ust be exercised to the end that the 


legal prefession shall never become a 
cheap business. 

At the annual dinner the guest 
speaker, Fitzgerald Hall, president of 
the Nashville, Chattanooga and St. 
Louis Railroad, spoke informally on 
“Democracy.” 

Hon. O. John Rogge, Assistant At- 
torney General of the United States, 
spoke before a joint meeting of the 
state bar association and the Alabama 
Circuit Solicitors’ Association on the re- 
cent “Louisiana Prosecutions.” 

Samuel M. Johnston, of Mobile, a 
member of the Board of Commissioners 
of the state bar, was elected president 
for the year 1940-41. 

Haro_p M. Cook, 
Secretary. 


lowa State Bar Association 


The forty-sixth annual meeting of 
the lowa State Bar Association was 
held at Waterloo, June 7 and 8. Presi- 
dent Harley H. Stipp presided, and de- 
voted his presidential address to the 
consideration of a campaign lowa law- 
yers have been making looking  to- 
ward giving larger rule-making power 
to the state supreme court. Convention 
speakers included John T. Curtis of 
Bridgeport, Connecticut, who spoke on 
“Modernized Procedures, Their Bearing 
on Public Relations,” and Professor Ed- 
son R. Sunderland of the University 
of Michigan Law School, who discussed 
“Improvement of Appellate Procedures.” 
lhe annual banquet was addressed by 
\rthur T. Vanderbilt, past president of 
the American Bar Association, who 
made a strong plea for the improve- 
ment of the administration of justice 
as a means of preserving our demo- 
cratic form of government. 

Sessions of the Iowa Junior Bar were 
held concurrently with those of the 
senior session. New officers of the 
Junior Bar are: Richard H. Plock, 
president; Ray Nyemaster, vice presi- 
dent, and R, R. Buckmaster, secretary. 

For the first time in its history the 
lowa State Bar Association will have 
a permanent full-time secretary. Paul 
B. DeWitt, former assistant secretary 
of the American Judicature Society, 
was elected to that post. Permanent 
offices for the association have been 
opened in Des Moines. 

The officers elected for the year 1940- 
41 are: George C. Murray, president, 
Sheldon; W. A. Smith, vice president, 
Dubuque; and B. B. Druker, librarian. 

B. DeW> tt, 


Secretary, 


G. C. MURRAY 


President, lowa State Bar Association 


Minnesota State Bar Assc- 
ciation 

IIE 1940 annual meeting of the 
See State Bar Association 
was held in Minneapolis, July 10 and 11, 
The principal speaker was Hon, Carl 
V. Weygandt, Chief Justice of the 
Supreme Court of Ohio, who spoke on 
“Today's Challenge to the Judiciary.” 
\t the banquet the association acted as 
host to Hon. Andrew Holt, Associate 
Justice of the Supreme Court of Minne- 
sota, commemorating his 85th birthday 
and his long and distinguished service 
on the bench of Minnesota. Judge Gun- 
nar H. Nordbye of the United States 
District Court was the principal speaker 
at the banquet. The session was in part 
devoted to two institutes; one on Prac- 
tice Before Administrative Boards, 
which is the same topic which will be 
discussed by an institute at the Phila 
delphia meeting of the American Bar 
Association; also an Institute on Judi 
cial Research. |Concerning this see a 
special item appearing elsewhere in this 
issue of the JouRNAL.] 

Officers elected for the year 1940-41 
are John A. Burns, President, St. Paul ; 
Joseph P. O’Hara, Vice President, 
Glencoe; J. Neil Morton, Treasurer, St 
Paul; Horace VanValkenburg, Secre 
tary, Minneapolis 

Horace VANVALKENBURG, 
Secretary. 
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Bolivar Studios 


JOHN A. BURNS 
President, Minnesota State Bar 
Association 


Idaho State Bar 


HE annual meeting of the Idaho 

State Bar was held at Pocatello, 
July 1-3. Walter H. Anderson, presi- 
dent of the bar, presided. One of the 
topics discussed was that of the uni- 
formity of title examinations and costs 
of abstracts. Another topic discussed 
was that of schools for practicing law- 
yers about which the interest manifested 
throughout the entire bar was most 
favorable. 

One of the principal features of the 
convention was the address by Robert 
F, Maguire of Portland, Oregon, mem- 
ber of the Board of Governors of the 
American Bar Association, who dis- 
cussed the value to the lawyer and the 
public of ,bar association activities. W. 


ABE GOFF 
President, Idaho State Bar 


E. Stanley, President of the Kansas 
State Bar, gave an interesting address 
on the “Duties and Opportunities of 
Lawyers,” particularly in these times. 
The officers elected for the year 
1940-41 are Abe Goff, President, Mos- 
cow; C. W. Thomas, Vice President, 


Burley; Sam S. Griffin, Secretary, 
Boise. Sam S, GRIFFIN, 
Secretary. 
Delaware State Bar 
Association 


T the July 26th meeting of the 

Delaware State Bar Association, 
James R. Morford of Wilmington, 
Delaware, was elected President for the 
year 1940-41. Other officers elected 
were Vice Presidents: Robert G. Hous- 
ton, Georgetown; George M. Fisher, 
Dover; George C. Hering, Jr., Wil- 
mington; Secretary, William Marvel, 
Wilmington; Treasurer, Thomas C. 
Frame, Dover. 

James R. Morrorp, 
President. 


Mississippi State Bar 


ACKSON was host to the annual 

meeting of the Mississippi State Bar 
on June 27 and 28, 1940. More than 
four hundred members and guests were 
in attendance. 

The eloquent address of the presi- 
dent, W. H. Watkins of Jackson, was 
heard with appreciation as he discussed 
recent decisions of the Supreme Court 
of the United States. Mr. Watkins 
called attention to two outstanding 
characteristics of the Court: first, that 
“in economic, commercial and social re- 
form questions its decisions have not 
been entirely consistent, but have shown 
great flexibility and interpretation,” 
while upon the other hand “in dealing 
with questions of those inalienable 
rights provided in the Bill of Rights of 
the Constitution of the United States, 
it has never faltered but has been 
unwavering and steadfast.” 

Immediately following the president's 
address Charles E. Dunbar of New 
Orleans, Louisiana, discussed “The 
Program and Service of the American 
Bar Association to the Public in Im- 
proving Standards for Admissions to 
the Bar.” Much interest was manifested 
by members of the bar in Mr. Dunbar’s 
presentation of this subject. 

The feature address of the Thursday 
afternoon session was made by Francis 
S. Harmon of New York City on “A 
Mississippi Lawyer Looks at Holly- 
wood.” Mr. Harmon was formerly a 
resident of Mississippi but is now with 
the Motion Picture Producers and Dis- 
tributors of America, Inc., New York 
City. 


Wm. Shewell Ellis Studios 


JAMES R. MORFORD 
President, Delaware State Bar 
Association 


The speakers at the annual banquet 
Thursday evening were Will Percy of 
Greenville, Mississippi, and Dr. Robert 
J. Farley of Tulane Law School. 

The report of the Junior Bar Sec- 
tion, made by its chairman, Charles A. 
Sisson of Clarksdale, proved that the 
Junior Bar Section is wide awake and 
alert to every need of the bar associa- 
tion. Walter P. Armstrong of Mem- 
phis, Tennessee, had been the guest 
speaker for the section’s annual meeting 
and had spoken on “The Young Lawyer 
Faces the Future.” 

The climax of the convention was 
the address of Assistant Attorney Gen- 
eral Thurman Arnold of Washington, 
D. C., on the subject of “The Anti- 
Trust Laws and the Consumer.” He 
discussed the problems that arise out of 
our present need to spend billions for 
defense and the effort that is being 
made to solve them. Mr. Arnold was 
masterful in the intelligent handling of 
his subject and was received with 
enthusiastic applause. 

The election of officers was held 
Friday afternoon, the following being 
elected to direct the activities of the 
association for the ensuing year; W. E. 
Morse, President, Jackson; Elbert 
Johnson, First Vice-President, Indian- 
ola, and E. L. Brunini, Second Vice- 
President, Vicksburg. W. S. Welch 
of Laurel was elected as the Mississipp! 
State Bar member to the House of 
Delegates of the American Bar Ass0- 
ciation. 

Gulfport was selected as the next 


place of meeting. : 
ALIcE NEVELS, 
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Bar ASSOCIATION NEWS 


W. E. MORSE 
President, Mississippi State Bar 


Bar Association of the State 
of New Hampshire 


HE annual meeting of the Bar As- 

sociation of the State of New 
Hampshire, was held in New Castle, 
New Hampshire, on June 29 with Presi- 
dent Jeremy R. Waldron presiding and 
about eighty-six members of the bar 
present. 

President Waldron read a_ letter 
dated May 31, from the Rhode Island 
Bar Association, with reference to joint 
dues between state bar associations and 
the American Bar Association. The 
secretary was directed to inform the 
Rhode Island Association that since the 
dues of the American Bar Association 
and the New Hampshire Bar Associa- 
tion are $8 and $3 respectively, and 
since neither association can do with 
lower dues, an arrangement for joint 
dues was impracticable. 

James B. Godfrey, Chairman of the 
Committee on Advanced Legal Educa- 
tion, introduced Professor Warren A. 
Seavey of Harvard Law School, who 
delivered a talk on the subject, “Some 
Aspects of the Law of Torts,” with 
particular reference to a list of New 
Hampshire cases. 

The principal speaker of the evening 
session was Hon. Harrie B. Chase, 
Judge of the U. S. Circuit Court of 
Appeals, 2nd Circuit. 

The Nominating Committee reported 
the following list of nominations: 

President, Robert W. Upton of Con- 
cord; Vice-President, Hon. Henri A. 

, of Nashua, Chief Justice of the 


HANDWRITING EXPERTS For oa 
Forgeries Anonymous Letters Ink 1 
Typewriting Paper Pencil 

Infra-Red and Ultra-Violet Photographs 

Served in Lindbergh Kidnaping Case, Scottsboro Case, etc., etc. 
J. VREELAND HARING J. HOWARD HARING 
15 Park Row, New York City = 
Bus. Phone, BArclay 7-8778 Res. Phone (Newark, N. J.), HUmboldt 83-2014 


Superior Court; Secretary - Treasurer, 
Conrad E. Snow of Rochester; Dele- 
gate to the American Bar Association, 
James B. Godfrey of Concord to fill the 
unexpired term of Ralph E. Langdell, 
resigned, and Conrad E. Snow of 
Rochester for a 2-year term to begin 
at the adjournment of the September 
meeting of the American Bar Associa- 
tion. 
Conrap E. Snow 
Secretary 


State Bar Association of 


Wisconsin 


HE State Bar Association of Wis- 
consin held its annual convention 
June 27-29 at Green Lake, Wisconsin. 
Registration numbered 357. The meet- 
ing was presided over by President 
Harlan B. Rogers. One of the inter- 
esting topics discussed by the associa- 
tion was “Can the bar of Wisconsin do 
anything to improve the work of the 
administrative agencies of the state?” 
One of the main features of the pro- 
gram was an address by Professor L. 
Joslyn Rogers of Toronto, Canada, on 
“Scientific Evidence Before the Cana- 
dian Criminal Courts.” Professor Rog- 
ers is a member of the faculty of the 


WILLIAM DOLL 


President, State Bar Association of 
Wisconsin 


University of Toronto in the depart- 
ment of chemistry, and is official toxi- 
cologist for the province of Ontario. 
Another important address was that 
of Hon. Albert L. Reeves, Federal Dis- 
trict Judge, Kansas City, Missouri, on 
“Organized Crime versus National Se- 
curity.” Judge Reeves had a prominent 
part in prosecuting the vote fraud and 
gangster cases in Kansas City. At the 
annual banquet the guest speaker was 
Hon. Charles A. Beardsley President 
of the American Bar Association, who 
discussed the question of propaganda, 
particularly in the field of education. 
Officers for the year 1940-41 are 
William Doll, President, Milwaukee; 
Walter W. Hammond, Vice President, 
Kenosha; Gilson G. Glasier, Secretary 
and Treasurer, Madison. 
Gitson G, GLASIER, 
Secretary. 


Allied News-Photo 
MAURICE H. MACMAHON 
President, Detroit Bar Association 


Detroit Bar Association 


HE Detroit Bar Association is the 

oldest organization of lawyers in 
the State of Michigan, having been 
founded in the year 1835, the same year 
in which Michigan was admitted to the 
union. The membership, now the larg- 
est in the history of the organization, 
is approximately 2,000. The association 
work is carried on by twenty-eight ac- 
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Shorthand 
Reporting Highly 
Technical 


Some attorneys believe that any good law 
office stenographer can do shorthand report- 
_ing in the courts. That this is erroneous is 
demonstrated in those states where a C. S. R. 
Law requires examination and certification of 
court reporters. It has been found that few 
applicants from law offices pass these exam- 
inations without taking additional months of 
technical training in a special school or under 
a competent tutor. Where the life or prop- 
erty of a client may depend upon the accu- 
racy of a transcript, it is wisdom on the part 
of counsel to give attention to the ability of 
the one who makes the record. The 
NATIONAL SHORTHAND REPORTERS 
ASSOCIATION, with members in all the 
states, constantly seeks to improve their 
standards and competency. 


Louis Goldstein, 
Secretary, 
150 Nassau St., 


New York Cit 


HERBERT J. WALTER 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 

100 NORTH LA SALLE STREET, CHICAGO 
“Thirty Years Experience” 


George B. Walter, Associate 


CENtral 5186 
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tive committees, to which over 300 busy 
lawyers and judges generously devote 
their time and effort. 

The association has an active Junior 
Bar Section which conducted eight 
meetings during the past year. The 
Junior Bar Section this year conducted 
an economic survey, sent to all members 
of the bar who have been practicing 
five years or less. The results of the 
survey are now in process of tabulation. 

The Detroit Bar Association owns 
and maintains one of the most complete 
law libraries in the Middle West, and 
the association is proud of its excellent 
staff, 

On June 24 President Charles A. 
Beardsley of the American Bar Asso- 
ciation honored the Detroit association 
with a visit, and addressed a luncheon 
meeting on the subject “The Need for 
Legal Services Today and Tomorrow.” 
An enthusiastic and overflow attendance 
enjoyed his most interesting and in- 
structive address. 

For the year 1940-41 the officers 
elected are Maurice H. MacMahon, 
President ; Frank H. Boos, Vice-Presi- 
dent and Secretary; and Glen M. Coul- 
ter, Vice-President and Treasurer. 

Maurice H, MacMauon, 
President. 


The First 
115 Years Were 
Fruitful 


Since its inception in 1824 
Rensselaer Polytechnic Insti- 
tute has trained many of our 
leaders in science, engineer- 
ing and industry . . . 200 of its 
alumni have served manu- 
facturing or public-service 
corporations as presidents or 
vice-presidents . . . 100 have 
been full professors in our col- 
leges . . . many others have 
headed important industrial 
work. 


Your client with a grant 
available for education and 
research can help make the 
next 115 years as fruitful, and 
make his name live on for- 
ever, too. Why not write the 
Institute at Troy, New York, 
for information on what needs 
to be done? 


LAW BOOKS 


NEW and USED 


We have just pom stock a 

consisting of all the National 
ig Federal, American Digest System, all 

complete to in second-hand buck- 

ram binding. and many latest text books. 

would appreciate your inquiries. ” 


BURGER LAW BOOK CO. 
537 S. Dearborn St. Chicago, Ill. 


USED LAW BOOKS 


Regional, state and U. S. supreme court 
reports, annotations, encyclopedias and other 
high priced standard sets at attractive prices. 
Catalogs free. Law libraries pur 3 


Claitor’s Book Store 
Baton Rouge, Louisiana 


New and Used 
LAW BOOKS 


Largest Stock of Sets & Text Books 
List on Request. 


ILLINOIS BOOK EXCHANGE 


(Established 1904) 
337 West Street Chicago, IIlinols 


Advt. 


AM an attorney, aged 33, a native of the 

south, with A.B. and L.L.B. degrees from 
an eastern university, having had a year and 
a half in general practice, and five and a 
half years exclusively in Washington, D. C., 
tax practice. Decentralization of the Fed- 
eral Internal Revenue system is the sole rea- 
son for desiring to sever my present Wash- 
ington connection. I have had thorough ex- 
perience in all matters of Federal and State 
taxation, both individual and corporate, in- 
cluding advisory work and litigation in sub- 
stantial matters; my work has_ included 
extensive experience in trust and estate mat- 
ters. I have also taught Federal taxation for 
the past four years. I am seeking a position 
with a good law firm handling their tax work. 
Neither the location of the firm nor the com- 
pensation at the outset is of primary impor- 
tance; I desire a connection offering a future 
and an opportunity to establish a permanent 
tax practice. Address me at Box X, Amer- 
ican Bar Association Journal. 


ON LEATHER BINDINGS 


This new, self-penetrating leather 
conditioner is easy to apply and 
dries quickly. Book bindings, 
golf bags, brief cases look better 
the moment LEXOL is applied. 
Economical to use. It costs 80 
little and yet does such great 
work in keeping “‘life’’ in old 
leather. A pint for only $1 will 
put 100 book bindings in good 
shape. A gallon (8 pints) for $4 
will treat 800 to 1000 volumes. 
Ask your book store, or send 
direct to: 


THE MARTIN DENNIS CO. 


895 Summer Ave., Newark, N. J. 


| 


Li 


“The 
this cot 
the lege 
citizen 
subject 
printed. 
Library 
it shoul 
Nation 
This is 
five pet 
who ha: 
The we 
M. Ha 
active 
Associa 

Larg: 
Bar As: 
there 
Friends 
gress, | 
marily 
library. 
lawyers 
in the 
Capitol 
pal rep 
ter of j 
K. Nip 
dent uf 
has exy 
ciety is 
profess 
Library 


Vo. 26 
752 
_ oC 
> 
| 
acquire 
develop 
USE 
numero 
nme 
BAS me 
future 
ceived. 
Many 
forth i 
quoting 
the Lay 
| Le Vance | 
and is 1 
AA of Con 
A cons 
devote 
itions, 
early 


